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STATEMENT OF THE CASE

On December 9, 2008, the above-captioned claim was heard in Little Rock,

Arkansas.  A pre-hearing conference took place on September 29, 2008.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about March 8,

2007.
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3. Respondents have paid for some of Claimant’s medical treatment.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained compensable injuries to her knees, upper back,

neck, right shoulder and right foot on March 8, 2007.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Respondents are entitled to a credit for short and long-term

disability benefits that Claimant has received.

Claimant reserved all other issues.

Contentions

Claimant:

1. Claimant contends she sustained compensable injuries to her knees, upper

back, neck, right shoulder and right foot when she fell on March 8, 2007.

2. Claimant contends that she is entitled to temporary total disability benefits

and reasonable and necessary medical treatment of her injuries.

Respondents:

1. Respondents contend that Claimant’s complaints did not arise out of or in

the course and scope of her employment or while Claimant was performing

employment services.  Claimant’s complaints and need for treatment are the

result of a preexisting condition for which Respondents are not responsible.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 2 shall not be admitted into evidence.

4. Respondents’ Proffered Exhibit 3 shall be admitted into evidence.

5. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury on March 8, 2007 because she was not

performing employment services at the time of her fall.

6. Because of the above finding, the balance of the issues are moot and will not

be addressed.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 2

During the hearing, Claimant sought the admission of her Exhibit 1.  Respondents

objected to a portion of the exhibit, stating the following:

Your Honor, with respect to the packet marked as Claimant’s Exhibit 1, there
are a number of pages which include statements that appear to be from
witnesses that are not present today.  We would object on the basis of
hearsay, that we’ve not had an opportunity to cross-examine those
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witnesses, and that those are being offered without the ability to do so.
Those statements deal with various aspects of the Claimant’s injury, to the
extent and severity of her injury, and so, for that reason, we are objecting.

In response, Claimant stated that she would call her daughter, Lanika Lawson, to testify,

so that Lawson could be questioned about the statements.  Respondents objected to this

on the basis that Lawson had not been listed as a witness in Claimant’s prehearing

questionnaire and the prehearing order.  Claimant ultimately decided not to call Lawson.

I allowed Claimant to proffer the documents as Claimant’s Exhibit 2 and took the objection

under advisement.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).

The documents in the proffered exhibit are unsworn statements who purport to be

from Evelyn Price, Wendeline McCullough, Chandra Demmings, Ernest Demmings, and

Ida Martin.  Only the Price statement is even signed.  Had Claimant wanted the

Commission to consider evidence from these individuals, she should have followed the

dictates of the prehearing order and notified Respondents at least seven days before the

hearing that she intended to call these individuals–and then she should have had them

testify at the hearing.  The ARKANSAS RULES OF EVIDENCE do not strictly govern in this

proceeding.  That said, these statements will not be admitted into evidence because there

is no way to assess their validity and the veracity of those who gave them, not to mention
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the fact that Respondents have been denied the ability to cross-examine these parties.

In sum, their admission would not help to “best ascertain the rights of the parties.”

Admission of Report from Dr. Charles E. Pierce, Jr.

Claimant objected to the admission of page six (6) of Respondents’ Exhibit 1:  the

report of her visit to Dr. Pierce on June 12, 2007.  The basis for the objection was her

assertion that the record contained information that Pearce did not convey to her during

his examination.  Respondents replied that this document was part of the packet of exhibits

that were provided to Claimant on November 24, 2008, and that no question had been

raised as to the authenticity of the report.  I took the objection under advisement and

allowed Respondents to proffer the document as Respondents’ Exhibit 3.

Respondents are correct that the authenticity of the document has not been called

into question.  Claimant was provided it within the seven-day time frame set forth under

Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl. 2002).  I find that admission of it will help to

“best ascertain the rights of the parties.”  Therefore, the document is hereby admitted into

evidence.

CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant and Bernard Pighee.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of her medical records, plus a written

statement by her and Forms AR-2, consisting of a one-page enclosure letter, a one-page

index and 50 numbered pages thereafter; Respondents’ Exhibit 1, medical records of

Claimant, consisting of one index page and six pages thereafter; Respondents’ Exhibit 2,
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Claimant’s prehearing questionnaire, a letter from her to me dated August 29, 2008, and

her responses to interrogatories, consisting of one index page and 11 numbered pages

thereafter; and Respondents’ Exhibit 3, the report of Dr. Charles Pearce dated June 12,

2007, consisting of one page.

Testimony

Ernestine Lawson.  Under questioning from me, Claimant testified that she was

employed by Respondent Alltel on Thursday, March 8, 2007.  At that time, she was

working on the second floor of Building 4 on the Alltel campus on Riverfront Drive in Little

Rock.  She is a Order Processing Specialist.  This is a job that performs exclusively at her

desk.  Once she is on break and away from her workstation, she has no work-related

duties to perform.

On that date, she clocked out on her phone at approximately 11:00 a.m. for a 30-

minute “lunch” break–she uses her computer as a timer to ensure that she does not remain

on break too long.  However, she headed downstairs not to eat, but to the smoking area,

which is on the outside of the building, to smoke.  After leaving her work area, she traveled

through the second-floor breezeway connecting Buildings 4 and 5.  She then entered the

stairwell inside Building 5 and descended the steps.  She slipped and began to fall

forward. Claimant attempted to grab the handrail with her right hand, but she fell down

approximately five steps to the landing mid-way between the first and second floors,

striking her knees on each metal step.  Claimant landed on her right side, striking her

head.  She lost her right shoe during the fall.
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She used to cell phone to call a co-worker/friend, Tracy Shepherd, and she and

someone from Human Resources, Monique Isom, came to her aid.  Shepherd then went

to get Claimant’s supervisor, Bernard Pighee.  Her knees and right shoulder were hurting.

Claimant was helped to the ground floor.  Pighee stated that she needed to see a doctor,

but did instruct her whom to see.  Claimant drove to see her primary care physician, Dr.

Lee Walker, but left because he did not take workers’ compensation cases.  She then

drove to Pine Bluff to Healthcare Plus to see Dr. Gerald Morris.  Claimant was not having

difficulty driving at that time.  Morris took x-rays and gave her prescriptions, and took her

off work until the following Monday.  Claimant returned to work at that time.

Claimant filed a workers’ compensation claim and then saw Dr. Harold Chakales on

March 19, 2007.  He was not a doctor that Respondents selected for her.  Chakales

examined her, performed x-rays, gave her pain medication and muscle relaxers, and

restricted her work schedule to half-days, four days per week, until May 29, 2007.  During

this period, Respondent Liberty Mutual paid temporary partial disability benefits to her.

On the 29th, Laura Larson with Liberty Mutual contacted her and accompanied her to Dr.

Charles Pearce on that date.  Pearce examined her and x-rayed her knees.  She stated

that the manipulation of her knees was painful.  The doctor prescribed Ibuprofen, and

placed her back on a regular work schedule.  Claimant returned to Pearce around June

12, 2007 and underwent an MRI.  Thereafter, she saw Drs. Chakales, Morris, Berry,

Jenkins and DeLoach.  Claimant stated that the medical records in evidence would reflect

the treatment that she received.  She has not been taken off work other than in connection

with her bilateral arthroscopic knee surgeries, which took place on December 20, 2007 and
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February 12, 2008.  She has consulted with Dr. Rooney about undergoing a knee

replacement, but has not had the procedure.

She testified that, in addition to her knees, her upper back, neck and right foot were

injured in the fall.  Her neck began bothering her approximately one week after the fall, and

progressively became worse.  She stated that she told both Drs. Chakales and Pearce

about it, but did not tell Morris until she returned to him in December 2007.  A cyst

appeared on her neck in the fall of 2007 that was removed by Dr. Morris on December 12,

2007.  Her upper back  began to hurt as well and also worsened over time.  She developed

a cyst on the top of her right foot, close to her ankle.  The cyst was removed the Friday

before the hearing by Dr. Martha Jackson.  She stated that as she fell, the top of that foot

scraped each step on the way down.  While she had bruises and abrasions on her knees

after the fall, she did not have them on her feet.  Claimant told Pearce about the cyst.

All of her surgeries have been paid through her primary insurance through

Respondent Alltel and her secondary insurance through her husband, who is a disabled

veteran.  Her doctor took her off work June 19, 2008, but she continued to work at Alltel

until July 3, 2008.  At that point, according to Claimant, she “couldn’t handle it” and

stopped working.  She has since been on short and then long-term disability.

When questioned by Respondents, Claimant testified that she has a college

degree.  She stated that when she is on break, she is not required to stay on campus.

Claimant is not on call, and has no work-related responsibilities, while she is on break.

On March 8, 2007, she was on her way to the designated smoking area.  She planned on

staying there at least long enough to smoke a cigarette.  Claimant did not plan to do
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anything work-related while she was down there.  The route she took through the

breezeway and down the stairs was the quickest way to the smoking area.  On her

prehearing questionnaire, interrogatories and her letter to me, she stated that she had

clocked out for lunch prior to falling.

When Pighee told her that she should get checked by a doctor, he did not direct her

to a specific physician.  When she could not get in to see her primary care physician, she

decided on her own to go to Healthcare Plus.  In October 2007, Claimant received a call

from a case manager for Liberty Mutual and he asked her questions about the stairway

incident.  At that time, she told him that she was not satisfied with Dr. Pearcy, and he

responded that should could apply for a change of physician.  Claimant stated that she had

begun this process and the next week was notified by letter that her claim was being

denied because the fall occurred outside the scope of her employment.  She found out

after her last visit to Dr. Pearce that Respondent Liberty Mutual was no longer going to pay

any benefits associated with this claim.

The long-term disability benefits Claimant has drawn are a benefit offered by Alltel;

she does not contribute toward those benefits.

After Respondents concluded their questioning, I gave Claimant, as a pro se litigant,

the opportunity to make a statement on her own behalf relating to her claim.  She stated

that all of her injuries did not occur right after her fall, but took time to take effect.  Claimant

complained that Dr. Pearce did not question her about what occurred, and directed his

comments to Larson.  She also asserted that when Larson told her that Dr. Pearce had
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prescribed her Ibuprofen, and she replied that her husband had the medication at home,

Larson told her that she should take his medication instead.

Bernard Pighee, Jr.  Called by Respondents, Pighee testified that he is employed

by Alltel as the supervisor over the Business Activation Center.  He was Claimant’s

supervisor in March 2007.  According to him, Claimant’s job duties at Alltel are to process

activations, upgrades, rate plan changes, feature adds, and anything else that is requested

of their group through the their business sales channel.  She does her job at a desk, using

primarily her computer and telephone.

Employees use the telephones to clock in and out.  Shown a document, Pighee

identified it as the log-in/out report from the phones for March 8, 2007.  According to the

document, Claimant clocked in that day at 6:52 a.m.  She took a mid-morning break at

9:00, and returned at 9:11.  Then, she clocked out for lunch at 12:05 p.m.  This indicates

that, although she generally takes her lunch between 11:00 and 11:30, she have been

detained at her desk to complete a task.  The report does not indicated that she ever

returned from her lunch break that day.  Someone else logged her completely off the

system because she did not return to her desk.

That day, Pighee was informed that Claimant had fallen down the stairs.  He

immediately went to the stairwell, where he found her standing against the wall on the

landing between the first and second floors.  He did not observe anything on the floor or

stairs or on Claimant’s person to explain why she had fallen.  The staircase was lit.

Claimant told him that she was feeling “a little pain.”  He told her, “Okay, you need to–you

really should go see the doctor.”  Pighee stated that he “released her to go to the doctor.”
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With respect to Alltel policies, Pighee testified that employees are not required to

remain on campus during their lunch break.  They are not on call during this period.

Based on Claimant’s job, the only reason she would have been on the stairs where she fell

would be either to go smoke or go to lunch.  The short and long-term disability benefits

Claimant has drawn are a benefit Alltel offers its employees; they are not required to pay

a premium in order to qualify.

When questioned by me, Pighee stated that Claimant’s work duties do not take her

to any other buildings on the Alltel campus.  Approximately every three months, she may

attend a meeting in another building.  Her job is “completely computer-based.”  He testified

that an impromptu meeting would never take place in the smoking area, which is an open-

air area just beyond the stairwell.

Pighee stated that if he receives a report that one of his employees has been

injured at Alltel, he is to report it to security and have them fill out an incident report.  That

is what occurred in this instance.  His telling her to go to the doctor was made as her

supervisor and not as her friend.  There is not a list of doctors that he is supposed to

recommend in such an instance, and he is not instructed to contact Human Resources to

obtain a list of doctors.

Records-Medical

The medical records of Claimant contained in Claimant’s Exhibit 1 and

Respondents’ Exhibits 1 and 3 reflect the following:

On March 8, 2007, Claimant presented to Dr. Morris with bilateral knee pain.  He

noted that she had slight swelling around each patella, but no effusion.  He assessed her
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as having bilateral knee contusions and prescribed Motrin, Ed-Flex and Hydrocodone.

She next saw Dr. Chakales on March 19, 2007, and complained of bilateral arm and leg

pain and bilateral leg numbness.  She reported that she has not worked since March 12,

2007.  He recommended conservative management.  When she returned on April 9, 2007,

she reported that Alltel “is trying to cut her hours down to approximately 4 hours per day.

She is to be put on intermittent standing with no lifting, stooping, or bending.  She needs

to only do sedentary work.”  On April 30, 2007, Chakales stated that her knee pain was

consistent with meniscal injuries, and recommended an MRI of both knees.  He instructed

her to continue to work only four hours per day.  On May 9, 2007, Liberty Mutual informed

Dr. Chakales that it would not approve the MRI.  Liberty Mutual on May 23, 2007 informed

Claimant that she would be reimbursed for her mileage incurred in connection with her

medical treatment.

Claimant saw Dr. Pearce on May 29, 2007.  He found no swelling or effusion, but

assessed her as having bilateral knee pain that was mostly patellofemoral.  X-rays showed

early tibiofemoral arthrosis and patellofemoral arthritis.  He recommended an MRI of both

knees, prescribed Ibuprofen, restricted her to sitting at her job, and stated that she was not

at maximum medical improvement.  The June 12, 2007 MRIs reflected the following,

according to the radiologist, Dr. Melanie Hoover:

Right Knee:

1. Tricompartment osteoarthritis, including a possible unstable
osteochondral defect in the lateral femoral condyle anteriorly
as described, though this is most likely stable, as described
above.  Diffuse mild patellar chondromalacia.
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2. Semimembranosus tibial collateral ligament bursa and small
posteromedial ganglion.

3. Oblique tear extending to the inferior articular surface of the
posterior horn of the lateral meniscus.

4. Moderate perepatella bursitis.

5. Diffuse small subcutaneous edema.

Left Knee:

1. Indeterminate ganglion-like structure identified in association
with the proximal belly of the popliteus muscle.  A postcontrast
study would be helpful to assure lack of enhancement as
would be expected for a benign ganglion and to exclude
malignancy, which is believed to be much less likely.
Alternatively, follow-up MRI in three months may be obtained
to assess for stability of this finding.  There is also a ganglion
extending posterior superior to the medial femoral condyle.

2. Moderately severe tricompartmental osteoarthritis, including
mild-to-moderate patellar chondromalacia and a stable
osteochondral defect of the lateral femoral condyle.

3. Evidence for mild strain of the proximal anterior cruciate
ligament.

Pearce saw her that day.  She told him that she developed a ganglion cyst on her right

dorsal foot.  The doctor did not think that it was work-related, since it only recently

appeared.  He placed her on Celebrex and released her to full duty the next day.

Claimant saw Dr. Martha Jackson at Crestwood Foot Clinic on July 24, 2007.  She

complained of a cyst on the top of her right foot that began in March of that year after she

slipped on some stairs.  She was assessed as having a ganglion cyst on the right dorsum

of the foot, hallux limitus deformities bilaterally, and noninsulin-dependent diabetes

mellitus.  Jackson advised simply watching the cyst for now, but surgery if it grew or
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became more painful.  Claimant returned on October 7, 2008, and Claimant asked to have

the cyst removed.

On December 5, 2007, she underwent an excision of a posterior neck mass by Dr.

John DeLoach.  She was taken off work until December 18, 2007.

Two days later, on the 20th, Dr. Chakales operated on her left knee and performed

a diagnostic arthroscopy, a subtotal medial meniscectomy, a subtotal lateral mastectomy

for a shredded lateral meniscus, a chondroplasty of the joint, medial and femoral condyles,

and a patelloplasty.  Her post-operative diagnoses were torn medial meniscus, torn lateral

meniscus, shredded, and chondromalacia, plica.  As of February 1, 2008, Dr. Chakales still

had her off work, and stated that she would remain so for two and one-half more weeks.

Before that period expired, on February 12, 2008, Chakales operated on Claimant’s

right knee.  He performed a diagnostic arthroscopy with a medial lateral meniscectomy and

chondroplasty, along with injection of the left ankle with Celestone.  Her post-operative

diagnoses were a torn medial meniscus, torn lateral meniscus, extensive chrondromalacia

and synovitis, along with chronic synovitis of the left ankle.  Dr. Chakales kept her off work

until June 9, 2008, and allowed her to return on the 10th on light duty consisting of a three-

day work week and no bending, stooping or kneeling.

When Chakales saw her again on July 7, 2008, he reported that she was

experiencing degenerative arthritis of the left knee.  He stated that she was disabled and

was a possible candidate for left total knee replacement surgery.  X-rays on August 4,

2008  showed progressive degenerative changes in both knees.  He reported that she last

worked on July 3, 2008, and was disabled at this time.  Chakales made a similar finding
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on September 8, 2008, and reported that she had metatarsal arthritis, along with

fibromyalgia and degenerative disc disease of the neck and low back.  He cited her

objective knee findings in a report to Metropolitan Life Insurance Company on October 17,

2008 in support of her claim for disability benefits.  On October 27, 2008, he assessed her

as being permanently and totally disabled.  She was given an appointment on November

5, 2008 with Dr. Thomas Rooney to assess her for a total left knee replacement.

Claimant has included in her exhibit a printout of the prescriptions she has

prescribed from September 10, 2007 through November 1, 2008.

Records-Nonmedical

Claimant’s Exhibit 1.  The non-medical portion of this exhibit is comprised of a three-

page typewritten narrative by Claimant concerning what occurred to her with respect to her

fall and treatment.  It also contains two Forms AR-2 dated October 19, 2007 that document

the basis for the denial of the claim was Respondents’ position that Claimant was not in

the scope and course of her employment at the time of the fall, along with Liberty Mutual’s

November 2, 2007 communication to Claimant of that denial.

Respondents’ Exhibit 2.  This exhibit contains Claimant’s pro se prehearing

questionnaire, a letter to me dated August 29, 2008, and interrogatories she answered

from Respondents.  In each of these, Claimant stated, as she did at the hearing, that she

was clocked out for lunch at the time of the fall.

ADJUDICATION

A. Compensability
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Claimant has argued that on March 8, 2007, she sustained a compensable injuries

when she fell down the stairs in Building 5 on the campus of Respondent Alltel in Little

Rock.  Respondents have countered that her injuries did not arise out of and in the course

of her employment.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

A compensable injury does not include one suffered when employment services are

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii).  See Parker v. Comcast Cable

Corp., 100 Ark. App. 400, ___ S.W.3d ___ (Ark. App. Dec. 5, 2007).  Employment services

are being performed when the employee is engaged in an activity that is generally required

by the performer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d
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905 (2007).  The Commission employs the same test to determine whether an employee

is performing employment services as it does when determining whether an employee is

acting within the scope and course of his employment.  Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.2d 1 (2002).  The question is whether the injury happened within the time

and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After reviewing the evidence adduced at the hearing, I find that Claimant has not

proven that the injuries she sustained on March 8, 2007 were compensable because she

clearly was not performing employment services at the time of her fall.  The facts relevant

to this point are not in dispute.  By her own testimony, she worked as an Order Processing
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Specialist, and performed her job exclusively from her desk.  Pighee, her supervisor,

confirmed this.  On March 8 she clocked out for a 30-minute lunch.  While she estimated

the time she did this as being around 11:00 a.m., Pighee testified that the log in/out report

from Alltel indicated that she actually took her break at 12:05 p.m.  She did not return.  As

Claimant and Pighee stated, once she left her desk, she had no job-related duties to

perform.  She was headed to the smoking area outside Building 5.  Claimant stated that

she took the quickest route there.  She had no work meeting scheduled there and was not

on call; indeed, the Alltel policy, per Claimant and Pighee, was that she did not even need

to remain on campus during her break.  Unfortunately, she fell in the stairwell of Building

5–en route to her smoking break.  Claimant in her interrogatory responses and prehearing

questionnaire, along with a letter to me, all of which are in Respondents’ Exhibit 2, confirm

that she was on her lunch break at the time of the fall.

These undisputed facts, in light of the law, show that she was not engaged in

employment services at the point of her injury.  Hence, apart from her ability to satisfy the

other elements of compensability, she cannot prevail on her claim.  It must fail from the

outset.

B. Balance of Issues

Because Claimant has not proven by a preponderance of the evidence that she

incurred a compensable injury, the balance of the issues are moot and will not be

addressed.

CONCLUSION
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In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


