
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F807121

LEE ANN LANGSTAFF CLAIMANT

JOHNNY BRUSCO’S NEW YORK STYLE PIZZA RESPONDENT
UNINSURED                        

OPINION FILED FEBRUARY 25, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by ANDREW HATFIELD, Attorney, Rogers,
Arkansas.

Respondent represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 8,

2008, in Springdale, Arkansas.  A pre-hearing  order was entered in

this case on October 28, 2008.   This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Immediately prior to

the commencement of the hearing, the parties announced that they

had agreed on the appropriate weekly compensation rates.  A copy of

the pre-hearing order with this amendment noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On July 13, 2008, the relationship of employee-uninsured

employer existed between the parties.
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3. The appropriate weekly compensation rates are $ 56.00 for

total disability and $56.00 for permanent partial

disability.

4. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her  left knee on July 13, 2008.

2. The claimant’s entitlement to medical services, temporary

total disability from July 14, 2008 through a date yet to

be determined, and  attorney’s fees.

In regard to these issues, the claimant contends:

“Claimant is an 18 year old employee of the
respondent who sustained an injury to her left
knee on or about July 13, 2008.  The claim was
denied by the respondents and the claimant
filed this action.”

In regard to these issues, the respondent contends:

“The respondent denies that the claimant
sustained an injury arising out of and in the
course of her employment as defined by the
Arkansas Workers’ Compensation Act.”

 DISCUSSION

I. COMPENSABILITY

The central issue in this case is whether the claimant

sustained a “compensable injury” to her left knee, as the result of

a specific employment related incident on July 13, 2008.  The

burden rests upon the claimant to prove all of the facts necessary

to establish a “compensable injury” to this part of her body.  
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Under the provision of Ark. Code Ann. §11-9-102(4)(D), the

clamant must prove by medical evidence the actual existence of the

physical injury or damage that is alleged to be compensable.

Further, this subsection requires that the actual existence of this

physical injury or damage must also be supported by “objective

findings” as that term by defined in Ark. Code Ann. §11-9-

102(16)(A)(i).  

The various medical reports and records of Dr. J. Marcus Heim

are sufficient to “establish” the existence of physical injury or

damage to the claimant’s left knee. Further, the medical record

reveals that the existence of this physical injury or damage is

clearly supported by “objective findings”, i.e. findings that are

beyond the claimant’s voluntary control.  These objective findings

take the form of the visual observations of edema or swelling in

the area of the left knee, effusion of the left knee joint on

visual inspection by Dr. Heim during his physical examinations on

July 25, 2008, and July 30, 2008, abnormalities noted on the MRI

study of the claimant’s left knee on July 25, 2008, and finally the

visual observation of damage to the claimant’s left knee by Dr.

Heim, during the August 18, 2008 arthroscopic procedure.

Therefore, I find that the claimant has “established” by the

medical evidence, the actual existence of physical injury or damage

to her left knee.   The claimant has also proven that the actual

existence of such physical injury or damage is amply supported by

physical findings that are beyond her voluntary control.  This
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satisfies the statutory requirements for a “compensable injury”

that are contained in Ark. Code Ann. §11-9-102(4)(D).

The claimant must next prove that this medically established

and objectively documented physical injury or damage satisfies the

definitional requirements for a “compensable injury” that are found

in Ark. Code Ann. §11-9-102(4)(A)(i). These definitional

requirements are:

(1) The physical injury or damage must arise
out of and occur in the course of the
claimant’s employment.

(2) The physical injury or damage must have
been caused by a specific incident.

(3) The physical injury or damage must be
identifiable by time and place of
occurrence.

(4) The physical injury or damage must result
in internal or external physical harm to
the claimant’s body.

(5) The physical injury or damage must be of
such a nature or magnitude as to
reasonably require medical services or
result in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the occurrence of a specific

employment-related incident on July 13, 2008 and the existence of

a causal relationship between this incident and her subsequent

difficulties with her left knee.  However, the claimant need not

prove that the specific employment-related incident on July 13,

2008, was the sole or even the “major” cause of her subsequent left

knee difficulties.  She need only prove that this incident played

some causal role in producing these difficulties. Further, the
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claimant need not prove the existence of this causal relationship

to an absolute certainty.  She need only show that the existence of

this causal relationship was likely or probable.

The claimant’s own testimony is the only direct evidence she

has presented to prove the occurrence of a specific employment-

related incident on July 13, 2008, and a close temporal

relationship between this incident and the onset of left knee

difficulties, which would be indicative of an injury to this part

of her body.  Although the testimony of a party is never considered

uncontradicted, this does not mean that it can be arbitrarily

disregarded.  If such testimony is credible, it may be sufficient,

in and of itself, to prove any fact that it is legally competent to

address.  Clearly, the claimant’s testimony would be legally

competent to prove the occurrence of a specific employment-related

incident on July 13, 2008 and a close temporal relationship between

this incident and the onset of left knee difficulties. 

The claimant testified that, on July 13, 2008, she was

performing her regularly assigned tasks as a waitress for the

respondent.  These assigned tasks included mopping the floor of the

restaurant.  The claimant stated that while performing this

particular activity, she slipped, twisted her left knee, and fell

to the floor.  She stated that she immediately experienced a sudden

onset of severe pain in her knee and that the knee immediately

started to swell.  According to her testimony, she was assisted

from the floor by another employee, Nick Smallwood, and was helped

to a table where ice was placed on her knee.  She called her mother
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and waited for her to arrive and take her home. The claimant

further indicated that she did not return to work until several

days later, and when she returned to work, she personally reported

the accident and injury to one of the owners of the respondent

(Nathan Almond).  It was her testimony that she attempted to

continue working for some three to four days, with the assistance

of a knee brace that had been purchased for her by her mother.

However, during this period of time her symptoms and complaints did

not improve, and she requested medical assistance for her knee

complaints from the respondent.  No medical treatment was provided

by the respondent. Ultimately, she was able to see Dr. J. Marcus

Heim (an orthopaedic surgeon) on July 25, 2008.  She stated that

Dr. Heim took her off work, at the time of her initial visit.

According to her testimony, she continued under treatment by Dr.

Heim and eventually had surgery by him, on August 18, 2008.  She

stated that following a period of recovery from this surgery, her

left knee difficulties completely resolved.  

In her testimony, the claimant also conceded that a response

had been left blank by her mother on a medical questionnaire that

she completed for Dr. Heim.  The question asked if she had any

history of a prior injury to the same part of her body for which

she was seeking treatment (i.e. her left knee).  She also conceded

that on her answers to interrogatories and in her deposition, she

denied any prior left knee injuries.  However, at the hearing, she

admitted that she had in fact sustained an injury to her left knee,

in September of 2007, and had even sought medical treatment at the
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emergency room of the  Northwest Medical Center in Benton County.

She stated that the single visit to the emergency room was the only

medical treatment she had received or even sought for this previous

injury and that her prior left knee difficulties from this injury

had rapidly resolved.

The only other individual to testify was Nathan Almond, who

was and is one of the owners of the uninsured respondent

(apparently, his wife is the only other owner).  Mr. Almond

testified that the accident and alleged injury was first reported

to him by Nick Smallwood, on July 14, 2008.  He also testified

that, on July 19, 2008, he observed the claimant working and saw no

visible signs of injury or difficulties. At that time, he inquired

of the claimant about her left knee condition and she advised him

that there was a little bit of pain, but that she was okay.  He

further recalled that at that time, the claimant told him that she

was wearing a brace that had been given her by her mother, but he

did not “visibly remember seeing it.”  However, he stated that the

claimant was wearing jeans at that time.  He also testified that

the claimant’s mother had requested that a claim be filed and

medical treatment be provided the claimant shortly after July 14,

2008.  This was how he learned that he did not have workers’

compensation insurance. 

The medical evidence reveals that the claimant first saw Dr.

J. Marcus Heim, on July 25, 2008.  Although Dr. Heim indicated in

his report of that date, that the claimant had been referred to him

by Hal DeJarnett of Kimlor Medical, no reports or records of Hal
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DeJarnett have been introduced.  In this report, Dr. Heim recorded

the claimant’s complaints as swelling, pain, and occasional

instability of the left knee. He further recorded a history of the

onset of these difficulties that is identical to the history given

by the claimant in her testimony. Although there is a blank

response on Dr. Heim’s patient history questionnaire, in response

to an inquiry concerning prior injuries to the same area, a

subsequent portion of this questionnaire indicates that the

claimant had gave a history of prior joint pain in her left knee.

On his initial physical examination, Dr. Heim noted effusion of the

left knee and a positive Lachman sign.  His initial diagnosis was

internal derangement with possible ACL tear, medial meniscus tear,

and possible articular cartilage pathology.  He recommended an MRI

of the left knee to further evaluate the source of the claimant’s

complaints.

The recommended MRI of the left knee was performed on July 25,

2008.  This study was interpreted by the radiologist as showing

areas of edema to various structures of the claimant’s left knee

joint that were compatible with a diagnosis of anterolateral

femoral contusion with proximal Grade I sprain of the medial

collateral ligament.  

The next piece of medical evidence consists of a notation by

Dr. Heim, dated July 28, 2008. In this notation, Dr. Heim indicated

that the claimant was restricted from work “until further notice.”

This restriction was also to be retroactively effective to cover

July 20, 2008, July 26, 2008, and July 27, 2008. 
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  The claimant was next seen by Dr. Heim on July 30, 2008.  At

that time, Dr. Heim noted that his physical examination revealed

that the claimant was still experiencing effusion of the left knee

joint and pain along the medial joint line.  At that point, he

recommended a formal program of physical therapy.  He also opined

that if there was no improvement, an exploratory arthroscopy would

be medically necessary.  In a notation of that same date, Dr. Heim

released the claimant to return to work at  limited or restricted

duty only with limitations of partial weight bearing by the left

lower extremity, no squatting, limited standing, limited

ambulating, and no carrying of weight in excess of 10 pounds.

On August 4, 2008, Dr. Heim authored a two-page handwritten

notation. On the first page, Dr. Heim discussed various

difficulties his office was experiencing in trying to schedule and

obtain authorization for the recommended arthroscopy. On the second

page, Dr. Heim indicated that the  claimant was not released to

return to work until further notice, unless she was placed in a

position that did not require her to squat, lunge, or carry objects

in excess of 10 pounds.

    On August 18, 2008, the claimant finally obtained the

recommended arthroscopy (apparently, with the assistance of

Medicaid).  The initial history and physical again recited a

history of the claimant’s left knee  complaints that was identical

with those noted in the prior medical records and the claimant’s

testimony.  The claimant’s preoperative diagnosis also remained

essentially the same. However, the operative note reflects that
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during the surgery, Dr. Heim found no evidence of a medial meniscus

tear or articular cartilage pathology. Rather, he observed only

chondromalacia of the patella and reactive synovitis in the medial

and lateral gutters.  In this operative report, Dr. Heim stated:

“This patient had chondromalacia of the
patella secondary to a fall, which occurred in
July.”

The claimant received the usual postoperative follow up care,

which included oral medications and structured physical therapy. On

October 29, 2008, Dr. Heim released the claimant from further

medical treatment and returned her to work without restriction, as

of October 29, 2008.

The medical evidence does show that, on September 26, 2007,

the claimant was seen at the emergency room of the Northwest

Medical Center of Benton County for complaints of pain in her left

knee, which was reported to have followed a twisting incident and

fall. The pain diagram which was contained in these records, shows

that the claimant’s pain complaints were in essentially the same

area of her left knee as the pain complaints noted on Dr. Heim’s

2008 pain diagram. However, unlike Dr. Heim’s records, the

emergency room records do not note the observation of any other

abnormalities, involving the claimant’s left knee, such as

instability, laxity, effusion, edema (swelling) or ecchymosis

(bruising). The claimant’s diagnosis in 2007 was that of a simple

knee sprain. Although the claimant was directed by the emergency

room to pursue follow up with Dr. Chris Dougherty (an orthopaedic
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surgeon), if her complaints continued, there is no evidence that

any further follow up was pursued.  

First, I find the claimant to be a credible witness and her

testimony to be an accurate description of the events that occurred

on July 13, 2008.  In this regard, I would note that the claimant

appeared a credible witness during her actual testimony.  The

claimant’s description of the employment-related incident of July

13, 2008, and the immediate onset of her left knee difficulties

coincides with the description she gave upon reporting her accident

and injury to the respondent on March 13, 2008.  It also coincides

with the history that the claimant related to Dr. Heim, her

treating physician, both on her initial visit and during her

subsequent course of treatment. Thus, the claimant has proven by

the greater weight of the credible evidence the actual occurrence

of a specific employment-related incident on July 13, 2008, and the

contemporaneous onset of difficulties indicative of the occurrence

of a physical injury to her left knee.

Next, I find that the greater weight of the credible evidence

proves that the physical injury to the claimant’s left knee (as

diagnosed by Dr. Heim) could have reasonably resulted from the July

13, 2008 employment-related incident described by the claimant, as

described by the claimant. It is apparent that during his course of

treatment, Dr. Heim found no evidence to indicate that the

claimant’s knee injury was in any way incompatible with the trauma

produced by the described incident. In fact, in his operative note
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he expressly stated that the claimant’s left knee difficulties were

due to this incident.

Next, it is my finding that the evidence presented fails to

establish any other reasonable cause for the claimant’s left knee

difficulties. There is absolutely no evidence of any injury or

trauma to the claimant’s left knee after July 13, 2008.  Although

the claimant had previously experienced a strain of her left knee

in September of 2007, the greater weight of the evidence supports

the conclusion that this injury resolved shortly after its

occurrence and played no causal role in the claimant’s left knee

difficulties on and  after July 13, 2008.

In her credible testimony, the claimant stated that her left

knee complaints in September of 2007 quickly went away without

requiring any further medical services after the initial evaluation

at the emergency room at the Northwest Medical Center. Such

testimony coincides with the current record. There is no evidence

that the claimant obtained or even sought any further medical

services for left knee difficulties after her initial evaluation at

the emergency room of the Northwest Medical Center. There is also

no evidence that the claimant had any physical limitations or

restrictions on her physical activities  prior to the July l3, 2008

incident. She was clearly physically capable of performing her

required employment duties as a waitress for the respondent for

several months prior to July 13, 2008, without any observable

difficulties.  These duties required her to walk and be on her feet

for extended periods of time and to bend and carry objects for most
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of her shift.  It is difficult to believe that the claimant could

have performed these activities without noticeable complaints for

such a lengthy period with any ongoing injury to her knee.

Finally, all of the medical evidence, following the incident on

July 13, 2008, contains objective findings that would be

indicative of a recent or acute injury to the claimant’s left knee

(i.e. effusion, edema, and irritated or inflamed tissue).   

In summary, the claimant has met the well-established test for

proving the existence of the necessary causal relationship, as set

out in Hall v. Pittman Construction Company, 235 Ark. 104, 357 S.W.

2d 263 (1962); Eddington v. City Electric, 237 Ark. 804; 376 S.W.

2d 550 (1964).  She has proven that her left knee injury would be

logically attributable to the trauma produced by the described

employment-related incident.  She has also proven that this injury

followed within a reasonable time after the accident or incident of

July 13, 2008.  Finally, she has shown that there is no evidence of

any other reasonable cause for this injury.  Thus, I find that the

claimant has satisfied the first three definitional requirements of

Ark. Code Ann. §11-9-102(4)(A)(i).

The greater weight of the credible evidence also proves that

the claimant’s employment-related left knee injury of July 13,

2008, caused internal physical harm to this portion of her body.

The presence of this internal physical harm is shown not only by

the claimant’s credible testimony concerning the significant pain

in her knee, but also by the objectively documented edema or

swelling of the knee, the noted effusion in the knee joint, and the
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observed inflammation or synovitis of this joint.  Thus, the

claimant has satisfied the fourth definitional requirement of Ark.

Code Ann. §11-9-102(4)(A)(i).

The greater weight of the credible evidence further proves

that the claimant’s employment-related left knee injury of July 13,

2008, required medical treatment and resulted in temporary

disability.  Clearly, the nature and magnitude of the objectively

documented physical damage to the claimant’s left knee would

reasonably require corrective medical treatment. The nature and

magnitude of this physical injury coupled with the magnitude of the

symptoms it produced would reasonably result in a period of

significant limitations on the claimant’s mobility and use of her

left leg.  These limitations would be sufficient to prevent her (at

least temporarily) from performing the duties of a waitress and a

substantial portion of the jobs for which she would otherwise be

qualified. Thus, the claimant has satisfied the final definitional

requirement of Ark. Code Ann. §11-9-102(4)(A)(i).

Therefore, after consideration of all the evidence presented,

I find that the claimant has proven that her left knee

difficulties, on and after July 13, 2008, represent a “compensable

injury”, within the meaning of the Act. She would be entitled to

all appropriate benefits, under the Act, for this compensable

injury.

II. MEDICAL SERVICES

The claimant would clearly be entitled to reasonably necessary

medical services for her compensable injury, under Ark. Code Ann.
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§11-9-508. However, the burden would still rest upon the claimant

to prove that the medical services she actually received does, in

fact, represent such “reasonably necessary medical services”. 

In order for medical services to meet the requirements of Ark.

Code Ann. §11-9-508, they must be necessitated by or connected with

the compensable injury. Further, they must have a reasonable

expectation of successfully accomplishing their intended purpose

at the time they are rendered. However, it need not be shown that

these medical services were, in fact, ultimately successful in

accomplishing their intended purpose.

It is apparent from the medical record that all of the

services rendered to the claimant by and at the direction of Dr. J.

Marcus Heim were necessitated by or connected with the claimant’s

left knee injury of July 13, 2008.  All of Dr. Heim’s services were

directed toward either obtaining an accurate diagnosis of the

nature and extent of the claimant’s compensable injury, formulating

the appropriate treatment program, providing appropriate active

medical treatment to resolve or stabilize the actual physical

damage caused by the injury, and to reduce or alleviate the

symptoms from the compensable injury.

 All of the medical services provided by and at the direction

of Dr.  Heim for these purposes were of a type and nature commonly

recognized and employed by the general medical community for the

evaluation and treatment of injuries such as that experienced by

the claimant.  Further, the evidence not only shows that the

services rendered by and at the direction of Dr. Heim, in regard to
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the claimant’s left knee difficulties, had a reasonable expectation

of accomplishing their intended purposes, at the time these

services were rendered, but further shows that these medical

services were, in fact, totally successful in accomplishing their

intended purposes.  Thus, I find that the medical services rendered

the claimant for her left knee difficulties by and at the direction

of Dr. Heim constitute reasonably necessary medical services for

her compensable left knee injury. Pursuant to the provisions of

Ark. Code Ann. §11-9-508, the respondent would be liable for the

expense of these medical services. However, this liability is

subject to the medical fee schedule established by this Commission.

III. TEMPORARY TOTAL DISABILITY

The final issue to be addressed concerns the claimant’s

entitlement to temporary total disability benefits from July 14,

2008 through a date yet to be determined. The burden rests upon the

claimant to prove her entitlement to these benefits.  

As the compensable injury, in the current case, is to a

portion of the claimant’s body that is scheduled under Ark. Code

Ann. §11-9-521, the claimant must prove two facts in order to be

entitled to temporary total disability benefits. She must prove

that she continued within her healing period from the effects of

the compensable injury. Second, she must prove that during this

period she had not “returned to work”.  However, it is not

necessary for the claimant to prove actual total disability,

International Paper Company v. McGoogan, 255 Ark. 1025, 504 S.W. 2d

739(1974).
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The duration of the healing period is a medical question and

must be resolved on the  basis of the greater weight of the medical

evidence presented. The healing period continues until an injured

employee has achieved the maximum benefit of time and medical

treatment in resolving, or at least stabilizing, the actual

physical damage caused by the compensable injury. Once this

underlying physical damage has resolved or stabilized, at a level

where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement, then the healing

period has ended.

In the present case, it is my opinion that the greater weight

of the credible evidence proves that the claimant continued within

her healing period from the effects of her compensable injury from

the date of its occurrence through October 29, 2008. During this

time, she was under active medical treatment for her compensable

injury.  She was not released from treatment by Dr. Heim until

October 29, 2008.

The claimant’s testimony reveals that she continued working

for a brief period of time, after her compensable injury. However,

this does not in and of itself preclude the claimant from

subsequently being entitled to temporary total disability benefits,

Farmers Coop v. Biles, 77 Ark. App. 1, 69 S.W. 3d 899 (2002).

In his notation of July 28, 2008, Dr. Heim indicated that the

claimant should be considered medically restricted from working on

July 20, 2008, July 26, 2008, and July 27, 2008.  He would also

appear to have medically restricted the claimant from working on
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July 28, 2008 and into the future. Thus, it would appear that the

claimant was no longer working for the respondent by July 26, 2008.

On July 30, 2008, the claimant was released to return to light

duty employment so long as the employment complied with

restrictions limiting the claimant to only partial weight bearing

on her lower extremity (as tolerated) to limited standing and

walking and involved no squatting. The claimant was also required

to be available for regularly scheduled physical therapy. However,

there is no indication that the respondent’s offered the claimant

such a position or even had such duty available.

In a notation dated August 4, 2008, Dr. Heim indicated that

the claimant could not return to work that involved squatting,

lunging, or carrying objects in excess of 10 pounds. He also noted

that the claimant would be limited due to knee pain and

instability. Finally, he noted that corrective surgery was pending.

Again, there is no indication that such a position was provided the

claimant.

Following the claimant’s surgery, on August 18, 2008, the

claimant was medically restricted to weight bearing as tolerated

and was placed on narcotic pain relievers. Again, there is no

indication that the claimant was offered such a position.

In summary, it appears that the claimant never returned to

employment for this respondent, after July 25, 2008.  There is also

no evidence that the respondent ever offered the claimant any

limited or restricted employment that would comply with the

temporary restrictions imposed by Dr. Heim.
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The claimant’s testimony does reveal that the claimant worked

as a volunteer in a Christian bookstore maintained by her church.

She was engaged in these activities for approximately four hours

each Sunday, beginning in the summer of 2008.  Although this was

referred to as a part-time job, it is not apparent what (if

anything) the claimant was paid. However, the record indicates that

the claimant was acting in this capacity both before and possibly

for some time after her compensable injury.  Thus, if this were an

employment it is completely separate and distinct from the

claimant’s employment with this respondent.  As such, it would have

no effect on the question of whether the claimant returned to work

for this respondent or to a comparable employment position

elsewhere.  Such activity would not constitute a “return to work”

as contemplated by Ark. Code Ann. §11-9-521(a) and would not

prevent the claimant from being entitled to the temporary total

disability benefits under this subsection.

The claimant’s testimony also indicates that sometime in the

fall of 2008, the claimant began taking classes at the Northwest

Arkansas Community College. This action by the claimant would not

constitute a “return to work” as contemplated by Ark. Code Ann.

§11-9-521(a) or prevent the claimant’s entitlement to temporary

total disability benefits, International Paper Company v. McGoogan

(cited supra).

After consideration of all the evidence presented, it is my

opinion that the claimant has proven that she is entitled to

temporary total disability benefits for her compensable left knee
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injury, under the provisions of  Ark. Code Ann. §11-9-521(a), for

the period beginning July 26, 2008 and continuing through October

29, 2008.  Specifically, the claimant has proven that, during this

period, she continued within her healing period from the effects of

her compensable knee injury and had not “returned to work”.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On July 13, 2008, the relationship of employee-uninsured

employer existed between the parties.

3.  On July 13, 2008, the claimant earned wages sufficient to

entitle her to weekly compensation benefits of $56.00 for both

total disability and permanent partial disability.

4.  On July 13, 2008, the claimant sustained a compensable

injury to her left knee.  Specifically, the claimant has proven by

the greater weight of the credible evidence that on that date she

sustained a physical injury to her left knee that is established by

medical evidence and supported by objective findings, that arose

out of and occurred in the course of her employment with the

respondent, that was caused by a specific incident, that is

identifiable by time and place of occurrence, that caused internal

physical harm to her body, that required medical services, and that

resulted in temporary disability.

5.  The medical services provided the claimant for her left

knee difficulties, by and at the direction of Dr. J. Marcus Heim,

represent “reasonably necessary medical services”, under the



21

provisions of Ark. Code Ann. §11-9-508.  Pursuant to the provisions

of this subsection, the respondent is liable for the expense of

these services, subject to the medical fee schedule.

6.  The claimant was rendered temporarily totally disabled by

her compensable left knee injury for the period beginning July 26,

2008, and continuing through October 29, 2008. Specifically, the

claimant has proven that during this time, she continued within her

healing period from the effects of her left knee injury and had not

“returned to work”, Ark. Code Ann. §11-9-521(a).

7.  The respondent has denied the occurrence of a compensable

injury to the claimant’s left knee and has controverted this claim

in its entirety.

8.  The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded.

ORDER

The respondent shall pay to the claimant temporary total

disability benefits for the period commencing July 26, 2008 and

continuing through October 29, 2008, at the weekly rate of $56.00.

The respondent shall be liable for the expense incurred by the

claimant as the result of medical services provided her for her

compensable left knee injury by and at the direction of Dr. J.

Marcus Heim.  This liability is subject to the Commission’s medical

fee schedule.

The respondent shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary
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total disability benefits herein awarded. One-half of this fee is

the obligation of the respondent in addition to such benefits. The

remaining one-half of this fee is to be withheld by the respondent

from the controverted temporary total disability benefits herein

awarded to the claimant.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
      MICHAEL L. ELLIG

                  ADMINISTRATIVE LAW JUDGE                  
            


