
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F803212

BILLY P. KOLB (DECEASED), EMPLOYEE       CLAIMANT

BILLY KOLB LOGGING, EMPLOYER RESPONDENT NO. 1

AMERICAN INTERSTATE INSURANCE
COMPANY, CARRIER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED JULY 6, 2009

Submitted on briefs to Administrative Law Judge O. Milton Fine II on June 30, 2009.

Claimant represented by Mr. C. Michael White, Attorney at Law, North Little Rock,
Arkansas.

Respondents No. 1 represented by Mr. Michael Ryburn, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 (not participating) represented by Mr. David Pake, Attorney at
Law, Little Rock, Arkansas.

I.  BACKGROUND

This matter comes before the Commission on briefs submitted by Claimant

and Respondents No. 1.  A prehearing conference took place on February 9, 2007.

An order entered that same day pursuant to the conference has been blue-backed

to the record.  The parties agreed that no hearing was necessary because no facts

were in dispute.  Therefore, the order set a briefing schedule and outlined the

following:
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Stipulations:

The stipulations set forth in the February 9, 2009 order was as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The employee/employer/carrier relationship existed on December 28,

2007, when Claimant sustained a compensable injury that resulted in

his death.

3. Claimant was survived by a widow and four minor children.

4. Claimant and Respondents No. 1 disagree as to Claimant’s average

weekly wage.

However, on June 10, 2009, Claimant and Respondents No. 1 (because

Respondent No. 2 elected to defer to the outcome of litigation and was excused

from filing a brief, it did not sign onto this) filed a pleading captioned “Joint

Stipulations and Agreed Record.”  Therein, they stipulated to the following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The employment relationship existed on December 10, 2007.

3. Billy P. Kolb died as a result of a motor vehicle accident that occurred

on December 28, 2007.

4. The December 28, 2007 accident which resulted in Billy P. Kolb’s

death arose out of an in the course of his employment with Billy Kolb

Logging.
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5. The Respondents have accepted the compensability of Billy P. Kolb’s

death.

6. Billy Kolb Logging was engaged in the business of logging.

7. Billy P. Kolb was the sole proprietor of Billy Kolb Logging.

8. Billy Kolb Logging had no employees other than Billy P. Kolb.

9. The Respondents have paid benefits based on a compensation rate

of $120.00, which is based on an average weekly wage of $180.00.

10. The Claimants contend that Billy P. Kolb was earning an average

weekly wage at the time of his death sufficient to entitle them to the

maximum compensation rate.

11. Mr. Kolb was survived by his spouse, Amy Kolb, and four minor

children, Clarissa Kolb, Lynzi Kolb, Noah Kolb, and Bennett Kolb.

12. Amy Kolb, Clarissa Kolb, Lynzi Kolb, Noah Kolb, and Bennett Kolb

were wholly and actually dependent on Billy Kolb at the time of his

death.

13. The Respondent insurance carrier charged Billy Kolb Logging

workers’ compensation insurance premiums based on the gross total

tons of logs delivered to the mill.

14. In calculating the workers’ compensation insurance premiums

charged to Billy Kolb Logging, the Respondent insurance carrier

considered only the gross tons of logs delivered to the mill and did

not make any adjustments to that total of any kind whatsoever.
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15. The sole source of income for Billy Kolb Logging was the delivery of

logs to the mill.

16. The only issues currently before the Commission are the correct

average weekly wage for Billy Kolb, the correct compensation rate for

each of Billy Kolb’s dependents, and the entitlement of Claimant’s

attorneys to an attorney fee.

17. The parties agree that the record submitted to the Commission for the

determination of Billy Kolb’s average weekly wage shall consist of

these stipulations, the federal tax returns for Billy and Amy Kolb for

the years 2002, 2003, 2004, 2005, 2006 and 2007, which are

attached to this document, and the briefs submitted by the parties.

These 17 stipulations are hereby accepted.

Issues

1. What was Claimant’s average weekly wage?

2. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

After Respondent No. 2 amended its contentions to defer to the outcome of

the litigation and asked to be excused from submitting a brief, the contentions now

read:

Claimant:

1. Billy Kolb sustained fatal injuries as the result of a motor vehicle

accident that occurred on December 28, 2007.  The Respondents
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have accepted the compensability of Mr. Kolb’s death.  He is survived

by a widow and four dependent children.  The Claimants contend that

Mr. Kolb was earning an average weekly wage of $952.00 at the time

of his untimely death, which entitled them to the maximum

compensation rate of $504.00.  The Respondents have paid benefits

based on a compensation rate of $120.00, based on an average

weekly wage of $180.00.  The Claimants contend that the

compensation has been paid at an incorrect rate.  In addition, the

Claimants contend that their attorneys are entitled to an attorney’s

fee.  All other issues are specifically reserved.

Respondents No. 1:

1. The Claimant was in a fatal accident while on the job.  The claim has been

accepted.  The deceased is the owner of the business.  His income tax

return was used to calculate his average weekly wage.  He made $9,379

in the year preceding his death.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust Fund (“Trust Fund”)

agrees that Billy Kolb died in a compensable work-related accident on

December 28, 2007.  Based upon the documentation provided by the

employer, the correct average weekly wage is $180.37 per week.

However, Respondent No. 2 reserves the right to change its position,
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upon the receipt of Claimant’s 2007 tax documentation, without being

deemed to have controverted the claim.

2. The Trust Fund will defer to the outcome of the litigation concerning

Claimant’s average weekly wage, and will accept as the proper average

weekly wage whatever amount found by the trier-in-fact.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The 17 stipulations set forth above that were entered into by Claimant and

Respondents No. 1 as part of the Joint Stipulations and Agreed Record

are reasonable and are hereby accepted.

3. The disposition of the average weekly wage issue is controlled by Hunt

v. Lovett, 1996 AWCC 225, Claim No. E218307 (Full Commission Opinion

filed September 16, 1996).

3. Claimant’s average weekly wage cannot be fairly determined by using the

formulas set forth in Ark. Code Ann. § 11-9-519(a)(1)-(2) (Repl. 2002).

5. Exceptional circumstance exist that required the Commission to determine

Claimant’s average weekly wage by a method that is just and fair to all

parties.
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6. Under Hunt, the fairest and most just method of calculating Claimant’s

average weekly wage is to reduce his reported 2007 gross earnings by an

amount equal to reported expenses paid during the period, including

depreciation, which equals $9,379.00, and to divide that figure by the 51

full weeks that he worked that year, which equals an average weekly

wage for the period in question of $183.90.

7. Respondents No. 1 have controverted all permanent benefits over and

above those based on the $180.00 average weekly wage they have been

paying.

8. Claimant has proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee at the expense of Respondents

No. 1 on all indemnity benefits awarded to Claimant over and above what

is being paid pursuant to the inaccurate average weekly wage, pursuant

to Ark. Code Ann. § 11-9-715 (Repl. 2002).

III.  SUMMARY OF EVIDENCE

In addition to the stipulated record outlined above, I have blue-back to the record

the briefs of Claimant and Respondent No. 1.

IV.  DISCUSSION

A. Average Weekly Wage

As stipulated, Claimant died on December 28, 2007 as the result of a motor

vehicle accident that arose out of and in the course of his employment with Respondent

Billy Kolb Logging.  Claimant operated the business as a sole proprietorship.  The claim
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was accepted, and Respondents No. 1 have paid benefits to Claimant’s dependents

based on an average weekly wage of $180.00, which they calculated by taking the

amount of Claimant’s net income that he reported on his 2007 federal income tax return

and dividing it by 52 weeks.  Claimant contends that $180.00 is incorrect, and much too

low, because Respondents No. 1 have improperly deducted the amount of depreciation

reported by Claimant in 2007 to arrive at the income figure.

Arkansas Code Annotated § 11-9-705(a)(3) (Repl. 2002) provides that “[w]hen

deciding any issue, administrative law judges . . . shall determine, on the basis of the

record as a whole, whether they party having the burden of proof on the issue has

established it by a preponderance of the evidence.”  This standard means the evidence

having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co.,

81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp.,

212 Ark. 491, 206 S.W.2d 442 (1947)).

In determining the average weekly wage of a claimant, § 11-9-518 gives the

following guidance:

(a)(1) Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the
time of accident and in no case shall be computed on less than a
full-time workweek in the employment.

(2) Where the injured employee was working on a piece basis, the
average weekly wage shall be determined by dividing the earnings
of the employee by the number of hours required to earn the wages
during the period not to exceed fifty-two (52) weeks preceding the
week in which the accident occurred and by multiplying this hourly
wage by the number of hours in a full-time workweek in the
employment.
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. . .

(c) If, because of exceptional circumstances, the average weekly wage
cannot be fairly and justly determined by the above formulas, the
commission may determine the average weekly wage by a method
that is just and fair to all parties concerned.

The term “wages” is defined in § 11-9-102(19) in pertinent part as follows:

“Wages” means the money rate at which the services rendered is
recompensed under the contract of hire in force at the time of the accident
including the reasonable value of board, rent, housing, lodging, or similar
advantage received from the employer . . . .

Claimant in his brief has conceded that except for depreciation, all of the

expenses reported by him on the Schedule C that was part of his 2007 federal return

should be deducted from his gross earnings in determining his average weekly wage.

Respondents No. 1 have argued that depreciation must be taken out as well.

I find that the disposition of this case is controlled by Hunt v. Lovett, 1996 AWCC

225, Claim No. E218307 (Full Commission Opinion filed September 16, 1998).

Claimant in his brief states that the Full Commission has addressed this issue on more

than one occasion, and cites Clint D. Jason v. Clint Jason Logging, Claim No. F100707,

Full Commission Opinion filed February 9, 2005, as support for his position.  However,

Jason was an unpublished opinion, and is thus without precedential value.

In Hunt, supra, the claimant was under contract to cut timber.  He owned and

maintained his own chainsaws along with his pickup truck, which he used in his work.

The claimant was paid by the ton, and received a Form 1099 from his employer each

year.  His entire business income for the year in question came from the logging

contract.  In his yearly federal tax return, the claimant deducted business expenses such
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as vehicle depreciation, insurance, and repairs and maintenance.  The Commission

found that the claimant operated a sole proprietorship in the nature of a subcontract to

his employer, and that the claimant “was not recompensed solely for ‘services

rendered’” but “[i]nstead, the claimant’s logging business incurred substantial

unreimbursed business expenses . . . .”  In addition, the Commission took note of the

fact that all expenses were paid out of the sums paid by the employer, and that the

claimed business expenses “consumed a majority of the gross revenues received from”

Claimant’s employer.

The above scenario is very similar to the situation at hand.  Claimant operated

a logging business as a sole proprietorship.  His logging income was his sole source

of business income reflected on his return.  On his federal return, he deducted his

business-related expenses listed on his Schedule C, and those expenses comprised the

vast majority of his gross income.  As in Hunt, not only does the preponderance of the

evidence indicate that Claimant accurately reported on his tax return his actual logging

business expenses, including depreciation, incurred in connection with his work, but he

has not contended otherwise.  My review of Claimant’s returns for 2002 to 2007 show

that his reporting of depreciation in 2007 was not an anomaly; with the exception of

years 2003 and 2004, it was fairly consistent over this six-year period:

2002...............$38,705.00
2003...............$57,626.00
2004...............$53,489.00
2005...............$40,902.00
2006...............$39,545.00
2007...............$40,135.00
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The Commission in Hunt, supra, was faced with an issue of first impression in

Arkansas:  how should a claimant’s average weekly wage be calculated in such an

instance?  It determined that the average weekly wage could not fairly be determined

using the formulas set forth in Ark. Code Ann. § 11-9-518(a)(1) or (2) (Repl. 2002).

Thus, it found that exceptional circumstances were present that required a

determination of the average weekly wage by a method that was just and fair to all

parties.  The method employed was “to reduce the claimant’s 1992 [the dated of the

injury was August 13, 1992] gross earnings by an amount equal to business expenses

paid during the period, including depreciation, and divide that figure by 42 ½ weeks

[which the parties agreed Claimant worked that year].”

Under Hunt, I find that in the instant case, the method that is just and fair to both

Claimant and Respondents is to take Claimant’s reported 2007 gross income and

subtract from it his business expenses detailed on his Schedule C for that year.  Those

expenses include depreciation.  As reflected on his 2007 return, the subtraction of

$178,367.00 in business expenses from his $187,746.00 in gross income results in a

net income of $9,379.00.  The evidence before me shows that Respondents No. 1

divided this figure by 52 weeks to arrive at the average weekly wage figure they have

been using, $180.00.  But because Claimant’s death occurred on December 28, 2007,

he clearly did not work a full 52 weeks in that year, and per § 11-9-518(a)(1), that

incomplete week cannot go into the calculus.  The division of the $9,379.00 figure by

the 51 weeks he fully worked yields an average weekly wage of $183.90.  I find that this

figure was his average weekly wage at the time of his death.
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2. Controversion

Respondents No. 1 have controverted the entitlement of Claimant’s dependents

to benefits over and above what has been paid at the compensation rate based upon

an average weekly wage of $180.00.  Because I have found the correct average weekly

wage to be $183.90, I also find that Claimant has proven by a preponderance of the

evidence that he is entitled to a controverted attorney’s fee at the expense of

Respondents No. 1 on all indemnity benefits over and above what is being paid

pursuant to the inaccurate average weekly wage, pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).

CONCLUSION

On the bases of the foregoing, I find that Claimant’s average weekly wage for the

period at issue was $183.90, and that he is entitled to a controverted attorney’s fee.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


