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STATEMENT OF THE CASE

A hearing was conducted November 21, 2008, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

This claim has an extremely lengthy and complicated procedural history.  The

claim has been the subject of multiple conferences spanning a period of more than

seven (7) years without any meaningful resolution.  As will be set out further below,

the claimant’s failure and/or refusal to pursue the claim over a period of almost a

decade during which several independent intervening accidents have occurred,

further confuse and complicate the claim, making it impossible for the claimant to

sustain his burden of proving the causal connection between his July 18, 1999,

admitted injury and the benefits claimed herein.  The last prehearing conference

conducted in this claim was held on July 9, 2008.  At that time, the claim was
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scheduled for a hearing on September 12, 2008, which was cancelled because the

parties advised that they had reached a compromise settlement by Joint Petition.

However, for unexplained reasons, the Joint Petition documents were never filed.

Following further delays, the parties were given additional time to either settle the

claim or schedule the claim for a hearing.  On October 16, 2008, a Notice of

Hearing was sent.  The subject of the hearing remained the same as set forth in the

July 9, 2008, Prehearing Order.  At the hearing, the parties stated that the

stipulations, issues, as well as their respective contentions were properly set out in

the July 9, 2008, Prehearing Order.  A copy of the Prehearing Order was introduced

as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including July 18, 1999; that the claimant sustained compensable

injuries to his neck and wrists on said date; that he earned sufficient wages to entitle

him to compensation rates of $375.00 per week for temporary total disability and

$281.00 per week for permanent partial disability; that respondents paid temporary

total disability through July 13, 2000; that respondents paid a seven percent (7%)

whole body impairment assigned by Dr. Harriman which was paid at the total

disability rate of $375.00 rather than the permanent partial disability rate; that said

impairment rating was paid through on or about November, 2000; and that

respondents had controverted claimant’s entitlement to indemnity and medical

benefits beyond those previously paid.
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By agreement of the parties, the issues presented for determination included:

1) Claimant’s entitlement to additional temporary total disability.

2) Respondents’ responsibility for additional medical treatment.

3) Respondents’ Motion to Dismiss.

Claimant contended, in summary, that he was required to undergo additional

surgery to correct his prior fusion; that the surgery was directly and causally related

to the July 18, 1999, admitted injury; that respondents should be held responsible

for additional medical treatment, including, but not limited to claimant’s latest

surgery, together with continued reasonably necessary medical treatment; that he

was entitled to additional temporary total disability beginning on or about November,

2006, and continuing through on or about March 1, 2007, at which time the claimant

was released by his treating physicians; and that a controverted attorney’s fee

should attach to any additional benefits awarded.  The claimant specifically reserved

entitlement to additional impairment and/or permanent disability benefits.

The respondents contended that it had paid all appropriate benefits to which

the claimant was entitled; that the claimant’s most recent surgery was not

reasonably necessary nor related to the admitted injury, and, further, was

unauthorized medical treatment.  It must be noted that respondents have on

multiple occasions, requested that this claim be dismissed for want of prosecution.

At the July 9, 2008, prehearing conference, it again requested that, in the event the

claimant did not go forward with his claim that it be dismissed for want of
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prosecution.  Because the claimant pursued his claim for additional benefits, issue

number 3 was rendered moot.

The claimant, Roy L. Kilgore, was the only lay witness to testify.  The record

is composed solely of the transcript of the November 21, 2008, hearing containing

volumes of medical reports, specifically sixty-three (63) pages introduced by the

claimant and seventy-three (73) pages introduced by the respondents as

“Claimant’s Exhibit A” and “Respondents’ Exhibit A,” respectively, together with the

evidentiary deposition of Dr. Kenneth Tonymon which was introduced as

“Respondents’ Exhibit B” and retained in the Commission file in bound form.

Because the parties failed to comply with the Prehearing Order and submit an

abstract of the medical, the parties were directed to submit letter/briefs addressing

how the medical evidence supported their respective contentions.  The letter/briefs

submitted subsequent to the hearing, were blue-backed and made a part of the

record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
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claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he is entitled to additional temporary total disability benefits

beginning on or about November, 2006, (actually September 13, 2006) and

continuing through March 1, 2007, as claimed.

4. The claimant has failed to prove that he is entitled to the additional medical

treatment claimed, including, but not limited to claimant’s latest surgery on

September 13, 2006.

5. The claimant has failed to prove, by a preponderance of the credible

evidence, that his physical problems, need for treatment and disability are

causally related to the July 18, 1999, admitted injury.

6. In the event that the claimant’s most recent surgery was causally related to

the July 18, 1999, admitted injury, which is inconsistent with the findings and

conclusions herein, respondents would not be responsible for the claimant’s

medical treatment, including his most recent surgery because all of the

claimant’s medical treatment has been by unauthorized medical providers.

7. The claimant has specifically reserved the issue of entitlement to additional

permanent partial disability benefits. 

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.
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It is undisputed that the claimant sustained a compensable cervical injury on July

18, 1999.  Initially, respondents exercised good faith in meeting its obligations under

our workers’ compensation laws by providing the claimant with prompt medical

treatment, as well as paying appropriate indemnity benefits.  The claimant

underwent neck surgery, including a cervical fusion following the injury.  The

claimant was paid temporary total disability benefits for almost one (1) year.  In

addition, respondents accepted and paid a permanent impairment rating assigned

by the claimant’s authorized treating physician.  The record reflects that following

the claimant’s release to return to work, he was involved in several independent

intervening accidents and was examined and treated by a number of additional

physicians, none of which were either authorized and approved by respondents or

this Commission.  Clearly, the claimant’s course of conduct in seeking treatment

outside the Workers’ Compensation Act, together with the additional accidents and

injuries that the claimant has sustained after July 18, 1999, as well as the claimant’s

failure and/or refusal to pursue additional benefits until years after his medical

release make it impossible for the claimant to sustain his burden or proof

concerning the additional benefits claimed.  Suffice it to say that it would require

sheer speculation and conjecture to attribute the claimant’s physical problems, need

for treatment including surgery, as well as his disability beginning in September,

2006, to the admitted injury.  Conjecture and speculation, however plausible, cannot

be permitted to supply the place of proof.  Dena Construction Company v.
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Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

HISTORY

The  claimant,  Roy L. Kilgore,  testified  in  his  own  behalf.  The claimant

is fifty-one (51) years old.  He stated that he was employed by C T L Distribution,

Inc., as a long-distance truck driver for approximately twelve (12) years prior to his

injury.  The claimant sustained an admitted injury was the result of a specific

incident on July 18, 1999, which was described as follows:

Q     Okay.  Can you describe, in as much detail as you can recollect, for the Judge
how you came to be injured?

A     Well, I was scheduled to leave that night.  So I went over there to hook my
trailer and stuff up and do my safety inspections.  It was dark, the terminal was not
very well lit.  I backed under my trailer, and I got on the back part of the safety walk
that’s on the back part of the truck.  Our company required us to keep hoses
strapped to that safety walk, and it was dark, like I said, and as I was getting down,
my foot got under one of the rubber straps and I fell off.

Q     All right.  How high up were you when you fell?

A     It’s probably four foot off the ground, probably.

Q     Maybe about as high as where you are sitting right now?

A     I don’t think it’s quite that high.

Q     Okay.

A     No, it’s not quite that high.

Q     Did you fall on the pavement?

A     Yes, sir.
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Q     Okay.  What part of your body hit the pavement?

A     Well, I hit with my hands first, and then I come down and hit my chin.  It just
kind of put me in a U-shape as my feet was up on the tractor part and my body was
down underneath.

Q     So the palms of your hand and your chin?

A     Yes.

Q     Your chin hit the pavement?

A     Yes, sir.

Q     Okay.  And I don’t think there’s any dispute that you reported that to whoever
you had to report it to?

A     Yes, sir.

Q     Who would that have been?

A     Well, it would have been the terminal manager we would report it to.

Q     All right.  And did you initially go to a doctor on your own or were you sent to
a doctor?

A     As soon as I got up and by the time I got to the door of the building, my hands
were swelled so bad I couldn’t open the door.  So there was another driver inside
and he took me to the emergency room.  (Tr.11-12)

Following his initial treatment in the emergency room, the claimant was next

examined and treated by Dr. John T. Woloszyn, an orthopedic surgeon in

Jonesboro, Arkansas.  Dr. Woloszyn placed the claimant’s wrists in a cast for

approximately six (6) weeks.  Following additional diagnostic studies which revealed

a cervical herniated disc, the claimant was referred to Drs. John D. Brophy and

Mark S. Harriman with the Memphis Orthopedic Group in Memphis, Tennessee.
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The claimant underwent surgery on December 9, 1999, for an anterior cervical disc

and fusion at C5, 6 by Dr. Brophy.  (Cl. Ex. A, p.57) The claimant was eventually

discharged to return to work by Dr. Harriman on April 13, 2000, with a seven percent

(7%) whole body impairment.  (Resp. Ex. A, p.19)

The record reflects that after the claimant was released to return to work, he

began driving for a previous employer, DSI Trucking, in May, 2000, at which time

he was involved in another incident as reflected by his cross-examination below:

Q     All right.  Now, you touched on this just a little bit, but after you were released
in April, you did not go back – in fact, you never again worked for CTL, did you?

A     No, sir, I did not.

Q     All right.  But you did go back to work sometime in May of 2000 with your old
employer, DSI?

A     Yes, sir.

Q     And I think you told my partner, Mr. Hollingsworth, in March of 2001 when he
took your deposition and you recounted here today, that on the 3rd of June of 2000
you’re driving for DSI over in Tennessee and you hit some kind of bump?

A     Yes, sir, where a bridge and road, I believe is where it –

Q     Right, right.  And this is roughly two months after you had been released to
return to regular duty, right?

A     Probably.

Q     And when you hit that bump working for DSI, you said it was like an electric
shock went through you, is that right?

A     Pretty much, yes, sir.

Q     And your entire left side of your body from the top of your head to the soles of
your feet went numb?
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A     Yes, sir.

Q     In fact, you made the statement in that deposition you couldn’t even keep your
left hand on the steering wheel?

A     That’s right.

Q     And you had to pull off the road and call back to the terminal and have
somebody come pick you up for help, did you not?

A     Yeah, I did.

Q     And this fellow’s name was Browning that was your terminal manager?

A     Yes, sir, Billy Browning.

Q     And it took about five hours to get you back to Memphis, but you were still
numb, right?

A     Yes, sir, I was able to move, but I was still having numbness.

Q     And Mr. Browning was kind of scared at that point, was he not?

A     He probably was.

Q     And as a matter of fact, you told Mr. Hollingsworth at that time that he asked
you, he gave you a paper to sign saying, oh, oh, it wasn’t this accident or anything
with DSI that did it.  It must have been something that you had before.  Do you
remember that?

A     I remember something like that, yes, sir.

Q     Yes.  And you remember making the statement that you didn’t think you were
ever going to be able to drive again, so you went ahead and signed this paper?

A     Yes, sir, I did.

Q     Okay.  But you never pressed a workers’ comp claim against DSI, did you?

A     Actually, I started to, and then – what was it?  Let’s see, I called the office –

Q     But you never filed one?
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A     No, I never filed one, no sir.  (Tr.36-38)

The record reflects that following the claimant’s release by Drs. Brophy and

Harriman, he saw a number of other medical practitioners on his own without

seeking approval from respondents or this Commission.  A summary of the

claimant’s confusing and sporadic treatment over an extended period of time is

summarized, in part, below.

In November, 2000, the claimant underwent a repeat nerve conduction study

of both upper and lower extremities done by Dr. Demetrius Spanos.  There is no

indication that Dr. Spanos was aware of the independent intervening accident

during May, 2000, when the claimant’s left side of his body went numb.  The

claimant underwent upper and lower NCV/EMG tests.  Dr. Spanos concluded that

there was no evidence of any carpal tunnel syndrome.  Although Dr. Spanos did find

some nerve conduction problems with the left lower extremity, he concluded that

that was most likely representing normal age related changes.  Dr. Spanos did not

make any causal link between his findings and the July 18, 1999, injury.  (Resp. Ex.

A, pp.28-33)

On or about April 10, 2001, almost two (2) years after the claimant’s injury,

the claimant went to UAMS complaining of spinal pain, as well as numbness in both

upper and lower extremities.  The claimant was evaluated by Dr. Karim.  He

reported that all his problems were related to a December, 1999, motor vehicle

accident.  Dr. Karim ordered additional diagnostic studies, including a CT
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myelogram of both the cervical and lumbar areas.  The tests revealed that the

changes found in the claimant’s cervical area were of a degenerative disc disease

nature and failed to establish any causal relationship to the within claim.  (Resp. Ex.

A, pp.37-41)

The claimant next received treatment from Dr. Kenneth Tonymon beginning

in December, 2003, through April, 2004.  However, Dr. Tonymon’s treatment related

to the claimant’s thoracic rather than cervical spine.  The claimant underwent

surgery by Dr. Tonymon at T10-11.  It must be noted that the claimant candidly

conceded that he was not claiming that his thoracic spinal problems were in any

way related to his July 18, 1999, injury.  Further, Dr. Tonymon indicated that there

was no causal relationship between the herniation at T10-11 and the immediate

claim.  (Resp. Ex. B, p.21)

Dr. Tonymon released the claimant on or about April 15, 2004.  The claimant

returned to Dr. Tonymon in June, 2006.  At that time, he saw the claimant for a

herniated disc at C6-7 which Dr. Tonymon repaired following a surgery on

September 13, 2006.  In his oral deposition, taken August 29, 2008, Dr. Tonymon

observed that there had been a span of seven (7) years between his claim and the

claimant’s September 13, 2006, surgery.  Dr. Tonymon opined that the claimant’s

subsequent problems were either the result of trauma or degenerative changes

occurring after the claimant’s injury with the employer herein.  Dr. Tonymon noted

that the claimant indicated he began experiencing additional symptoms during
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February or March, 2006, and stated that he could not causally connect the

claimant’s need for treatment and surgery to the accident of July 18, 1999.  (Resp.

Ex. B, pp.34-43)

I feel compelled to further point out that the record reflects that the claimant

was involved in a motor vehicle accident during July, 2002.  Specifically, the

claimant was involved in a head-on collision.  (Tr.45-47) In addition, the record

reflects that the claimant fell out of a chair and sustained an injury on a date which

was not clearly identified following his thoracic surgery which was in 2004.  (Tr.30)

ADJUDICATION

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.
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App. 196, 737 S.W.2d 663 (1987).

A  claimant is not required to establish the causal connection between a

work-related incident and an injury by either expert medical opinion or objective

medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized that a

causal relationship may be established between an employment-related incident

and a subsequent physical injury based on evidence that the injury manifested itself

within a reasonable period of time following the incident so that the injury is logically

attributable to the incident, where there is no other explanation for the injury.  Hall

v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the

disability does not manifest itself until months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).  See

also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001).

Further, medical opinions addressing compensability must be stated within

a reasonable degree of medical certainty.  Crudup v. Regal Ware, Inc., 341 Ark.

804, 20 S.W.3d 900 (2000).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that he is

entitled to the additional benefits claimed.  The claimant was involved in several
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independent intervening accidents following his release to return to work.  Further,

the medical opinion of record does not support the claim for additional benefits.

Admittedly, the claimant sustained a significant injury on July 18, 1999, which

resulted in a cervical surgery and fusion at which time the claimant was assigned

a seven percent (7%) whole body impairment.  The claimant has specifically

reserved his entitlement to additional permanent disability benefits.  In view of the

claimant’s subsequent injuries and surgeries, together with the passage of time, it

is going to be extremely difficult to address claimant’s entitlement to wage-loss

disability, if any.  If must be noted that from a procedural history, the Commission

claim file reflects that the parties had reached a compromised settlement of this

claim by Joint Petition prior to going forward with a hearing on the merits.  It is

anticipated that the reason the settlement was aborted was caused, in part,

because perhaps other providers had paid benefits to the claimant which would

require the claimant to obtain a release of potential subrogation claims pursuant to

Ark. Code Ann. §11-9-411.  Pursuant to the findings and conclusions,

aforementioned, denying the additional benefits requested, no such release of

potential subrogation claims would be required in the event the parties further

explore settlement related to the issue reserved by the claimant, specifically,

claimant’s entitlement to additional permanent disability benefits.

In view of the foregoing, the claimant’s request for additional temporary total

disability, as well as claimant’s entitlement for medical and related treatment is
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hereby denied and dismissed.     

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


