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STATEMENT OF THE CASE

On March 18, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 11, 2009, and a pre-

hearing order was filed on February 12, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   A joint petition order was filed on December 22, 2008.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Commission’s jurisdiction.

2.   Penalty and interest pursuant to A.C.A. §11-9-802.

The claimant contends the Commission maintains jurisdiction to enforce a joint

petition order.  Claimant further contends that A.C.A. §11-9-802(c) provides “shall” be

added to such unpaid installment an amount equal to twenty percent. Claimant contends

her attorney is entitled to a fee on this interest.

The respondents contend that A.C.A. §11-9-802(c) does not apply to payment of

joint petition settlements.  Arkansas courts have never applied the statute in a joint petition
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case and have specifically held that the statute should be strictly applied to those awards

payable by installments.  Model Laundry & Dry Cleaning v. Simmons, 268 Ark. 770, 596

S.W. 2d 337 (1980).  There, the court held that the penalty provisions did not apply to

payment of medical bills and attorney’s fees on the basis that the Act does not provide for

their payment in installments.  Similarly, neither does the Act provide for the payment of

a joint petition settlement in installments.  Accordingly, the penalty statute should not apply

here.

From a review of the record as a whole, to include all documents properly before

the Commission, the following findings of fact and conclusions of law are made in

accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Commission lacks jurisdiction over claimant’s request for a penalty and

interest.

FACTUAL BACKGROUND

The parties submitted for consideration a joint petition for final settlement wherein

claimant would be paid $12,000.00 and her attorney would be paid a fee of $3,000.00.

The claimant lives in North Carolina and it would have constituted a hardship for her to

travel to Arkansas for a joint petition hearing.  Therefore, it was agreed that the joint

petition would be submitted by interrogatories.  On December 22, 2008, an order was

entered by this administrative law judge approving the proposed joint petition for final

settlement.  Respondent acknowledges receiving a copy of the order on December 23,

2008.  The documentary evidence indicates that the checks to the claimant and her

attorney were dated January 7, 2009.

Claimant filed a motion requesting a penalty and interest based upon the
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respondent’s failure to make payment pursuant to the joint petition until more than fifteen

days after the joint petition order was entered on December 22, 2008.  A hearing on the

claimant’s motion was scheduled and conducted on March 18, 2009.

ADJUDICATION

Claimant contends that the joint petition order was signed on December 22, 2008

and that the checks making payment pursuant to that joint petition order were not dated

until January 7, 2009; therefore, more than fifteen days had elapsed and pursuant to the

provisions of A.C.A. §11-9-802 claimant is entitled to a 20% penalty and interest for failure

to make payment of an installment pursuant to an award within fifteen days after it

becomes due.  

Before the issue of a penalty and interest can be considered, it must first be

determined whether the Commission has jurisdiction to hear this issue.  A.C.A. §11-9-

805(b)(1) and (2) indicates that if the Commission determines that it is in the best interest

of the claimant that a final award be made, then it may order than an award be final as to

the rights of all parties and thereafter the Commission shall not have jurisdiction over any

claim for the same injury or any results arising from it.

Claimant argues that despite statutory language indicating that the Commission

loses jurisdiction, that the Commission does retain jurisdiction and authority to enforce a

joint petition order.  I would agree that the Commission does retain authority to enforce

payment under the terms of a joint petition order.  However, once payment was made in

this case the Commission lost jurisdiction.  With respect to this issue, I believe it is

important to note the language contained in the order approving the joint petition.  It states

as follows:

Therefore, it is the order of the Arkansas Workers’
Compensation Commission that this joint petition is
approved and that the payments set out therein shall
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be made as a full and final settlement.  Upon such
payment this Commission shall lose jurisdiction
of this matter.  (Emphasis added)

Here, had respondent refused to make payment pursuant to the joint petition order

the Commission would have retained jurisdiction because the order specifically states that

the Commission only loses jurisdiction once payment has been made.  Conversely, the

order also indicates that once payment has been made the Commission loses jurisdiction

over this matter.  Therefore, when respondent paid claimant and her attorney the

Commission lost jurisdiction pursuant to the order and A.C.A. §11-9-805.   

The decision in Moore v. Wausau Insurance Company, 74 Ark. App. 201, 47 S.W.

3d 274 (2001) might also be cited in support of claimant’s contention that the Commission

retains jurisdiction.  In that particular case, a joint petition was approved which included

language indicating that respondent would pay all outstanding medical bills up to the date

of the joint petition.  When a dispute subsequently arose over payment of those medical

bills, the Court noted that the Commission retained jurisdiction because the order was not

final as to the medical expenses.  In this particular case, there is no dispute over medical

expenses.  Therefore, I do not believe that the decision in Moore supports a finding that

the Commission retains jurisdiction for the purpose of imposing a penalty and interest on

payment of the joint petition award.

Accordingly, for the foregoing reasons, I find that the Commission lacks jurisdiction

to consider claimant’s request for payment of penalty and interest pursuant to A.C.A. §11-

9-802.  Once respondent made payment to claimant the order became final and the

Commission lost jurisdiction.

ORDER

The claimant’s motion requesting a penalty and interest pursuant to A.C.A. §11-9-

802 is hereby denied.  Once respondent made payment of the joint petition award the
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Commission lost jurisdiction of this claim.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $114.00.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

.


