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Before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A pre-hearing conference was held in the above styled case on February 2,

2009.  A pre-hearing order was ultimately entered in this claim on May 7, 2009.  This

pre-hearing order set out the stipulations offered by the parties, and outlined the

issues to be litigated and resolved at the present time.  A copy of this pre-hearing

order will be Commission’s Exhibit No. 1.

At the pre-hearing conference, both parties waived their right to a hearing and

agreed that this matter might be submitted on a stipulated record.  The stipulated

record that was  ultimately submitted by the parties consisted of some 50 pages.

This record will be considered as Joint Exhibit No. 1.  

 DISCUSSION

The sole issue before the Commission, at the present time, is whether the

claimant is entitled to receive a change of physicians from this Commission for an

evaluation and treatment of his current neck difficulties.  This is essentially a
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question of law.  Although this would not seem to be an unusual situation, I am

unaware of any cases directly in point.

It is necessary to first examine the history of this case.  On November 10,

2007, the claimant sustained compensable injuries to his neck and left wrist, while

performing his assigned employment activities for this respondent.  The respondent

directed the claimant to Dr. David Sitzes, who is apparently a general practitioner

and the company physician.  Dr. Sitzes evaluated and treated the claimant for both

the compensable injuries to his neck and left wrist.  Dr. Sitzes diagnosed the

claimant’s compensable neck injury as a cervical thoracic strain and his

compensable left wrist injury as a contusion.  The treatment provided by Dr. Sitzes

for these compensable injuries consisted of various conservative modalities,

including oral anti-inflammatories, splinting, trigger point injections, home exercises,

and regimented physical therapy.  On February 13, 2008, Dr. Sitzes noted that the

claimant’s complaints with both his neck and wrist had completely resolved.  He

released the claimant to return to work without restrictions and discharged him from

his care without any permanent physical impairment.  

On or about October 20, 2008, the claimant filed a number of documents with

this Commission directed toward obtaining a change of physicians, under Ark. Code

Ann. §11-9-514.  In these documents, the claimant sought a change of physicians

from Dr. Sitzes to a neck specialist for his compensable neck injury and to a

wrist/hand specialist for his compensable left wrist injury. It was at that point, that the

respondents appear to have taken the position that Ark. Code Ann. §11-9-514 only

permitted the claimant to change to a single physician for both of these compensable

injuries.



Kelley-F810448 -3-

On November 20, 2008, Pat Capps Hannah, Administrator of the

Commission’s Medical Cost Containment Department, granted the claimant a

change of physicians for evaluation and treatment of his compensable left wrist/hand

injury from Dr. Sitzes to Dr. James Kelly.  Dr. Kelley is a plastic and reconstructive

surgeon and specializes in the treatment of wrist/hand injuries and conditions.  On

December 2, 2008, Ms. Hannah, advised the claimant that his nominee for

evaluation and possible treatment of his compensable neck injury (Dr. Cyril Raben)

had refused to accept the claimant as a patient.  Therefore, she requested the

claimant to nominate another physician for his requested change for evaluation and

possible treatment of his neck difficulties.    Again, the respondents objected to the

Medical Cost Containment Department granting such a change, on the basis that the

claimant had received his one time change of physicians, under Ark. Code Ann. §11-

9-514.  At this point, this case was assigned to me for adjudication of this dispute.

In interpreting the provisions of Ark. Code Ann. §11-9-514, the mandate of

“strict construction” applies. Under the rules of strict construction, nothing is to be

taken to be intended that is not clearly expressed and the language employed is to

be given its plain meaning, American Standard Travelers Indemnity Company v.

Post, 78 Ark. App. 79, 77 S.W. 3d 554 (2002); Death and Permanent Disability Trust

Fund v. Rodriguez, CA 08-842 (Ark. App. 2-11-09). 

In the present case, the applicable provisions of Ark. Code Ann. §11-9-514 are

clear and precise:

“...the claimant employee, however, shall be allowed to
change physicians by petitioning the commission one (1)
time only for a change of physicians to a physician who
must either be associated with...”
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Giving this language its plain and customary meaning, the claimant is limited to

petitioning for a change of physicians one time, nothing more and nothing less.   This

wording does not limit the claimant in this one time petition to a single doctor, as the

respondents’ argue. To accept the respondents’ argument would clearly violate the

legislative mandate of strict construction of the provisions by extending the one time

petition language to also imply a limit to a change of only one physician.

It is clear in this case that the claimant has petitioned this Commission for a

change of physicians only one time.  However, in this single petition, he requested

a change of physicians from Dr. Sitzes to a wrist/ hand specialist for  compensable

wrist/hand injury and to a neck specialist for his compensable neck injury.  Such a

request would not be contrary to the express provision of Ark. Code Ann. §11-9-514

or any other portion of the Act.

In its enactment of Ark. Code Ann. §11-9-514, the legislature obviously

intended to give the injured claimant one opportunity to have a choice in the

selection of the medical provider to provide the medical services reasonably

necessary for the compensable injury.  It would not be reasonable to infer that the

legislature also intended to discriminate against injured claimants, who sustained

multiple different injuries in the same accident, by allowing them this choice for only

one of their compensable injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On November 10, 2007, the relationship of employee-

employer-carrier-third party administrator existed between

the parties.

3.  On November 10, 2007, the claimant sustained

compensable injuries to his neck and left wrist.

4.   On October 20, 2008, the claimant sought a change of

physicians from Dr. David Sitzes to Dr. James Kelly (for

evaluation and treatment of his compensable hand injury)

and to Dr. Cyril Raben (for evaluation and treatment of his

compensable neck injury). This constituted the claimant’s

“one time” petition for a change of physicians. The

claimant’s request for a change to multiple doctors does

not violate the provisions of Ark. Code Ann. §11-9-514.

Specifically, the requirement that the claimant is limited to

petitioning this Commission one time for a change of

physicians.

5. The claimant’s one time petition has been partially

granted by the  Commission, by approving a change to Dr.

James Kelly for evaluation and treatment of the claimant’s

compensable left wrist/hand injury.   The Commission has

not completely ruled on the remainder of the claimant’s

one time petition (i.e. the change of physicians for his

compensable neck injury).
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6. The Medical Cost Containment Division of this

Commission has been charged with the responsibility for

granting a change of physicians, pursuant to Ark. Code

Ann. §11-9-514.  

ORDER

This case is to be returned to the Medical Cost Containment Division for

completion of  its consideration of the claimant’s one time petition for a change of

physicians filed on October 20, 2008.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


