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STATEMENT OF THE CASE

A hearing was conducted June 1, 2009, to determine whether the Arkansas

Workers’ Compensation Commission has jurisdiction over this claim, as well as

additional issues, set out further below.

A prehearing conference was conducted in this claim on April 15, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were properly

set out in the Prehearing Order subject to further clarification announced following

the prehearing conference.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all
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relevant times, including June 16, 2007; that the claimant sustained multiple injuries

as the result of a compensable motor vehicle accident on June 16, 2007; that the

claimant filed claims in multiple jurisdictions, including Oklahoma, Missouri, as well

as Arkansas; that the claimant had been receiving benefits paid under the laws of

Missouri; and that respondents had controverted the Arkansas claim in its entirety.

Subsequent to the hearing, the claimant advised and acknowledged that she had

been receiving benefits, but was not willing to stipulate that the benefits were being

received under the laws of any particular state.  Further, it is undisputed  that the

claimant’s accident occurred within the State of Arkansas.

By agreement of the parties, the following issues were presented for

determination:

1) Whether Arkansas has jurisdiction over this claim.

2) Whether the claim in Arkansas is barred by election of remedies.

3) Applicable compensation rates.

Claimant contends, in summary, that Arkansas has jurisdiction over this

claim; that the claim is not barred by election of remedies; that her average weekly

wage at the time of the injury was $751.41 which would entitle her to compensation

rates of $501.00 per week for temporary total disability and $376.00 per week for

permanent partial disability; that she was entitled to temporary total disability

benefits beginning June 17, 2007, and continuing through the present while

acknowledging that respondents would be entitled to a credit or offset in the weekly
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amount of $222.89 which has been paid; and that a controverted attorney’s fee

should attach to any benefits awarded.  Claimant specifically reserved the issue of

entitlement to permanent disability, if applicable.

The respondents maintained that Arkansas did not have proper jurisdiction

over this claim; that the claim was barred by election of remedies in another forum;

and that the claimant had been receiving appropriate benefits paid by the State of

Missouri which respondents asserted had proper jurisdiction over this claim.

The claimant testified in her own behalf.   Steve Bellis and Bobbie Pilgrim

testified on behalf of the respondents through evidentiary depositions.  The record

is composed solely of the transcript of the June 1, 2009, hearing containing

numerous exhibits, together with the oral depositions of Mr. Bellis and Ms. Pilgrim

which were introduced as “Respondents Exhibits 1 and 2,” respectively, and

retained in the Commission file in bound form.  Subsequent to the hearing, both

parties submitted legal briefs addressing the issues of jurisdiction and election of

remedies.  Said briefs have been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports, various

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties are hereby accepted as fact.
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2. The Arkansas Workers’ Compensation Commission does not have

jurisdiction over this claim.

3. Even if Arkansas has jurisdiction over this claim, the claimant has previously

made an election of remedies in another forum.

4. In view of the foregoing, any additional issues are moot.

DISCUSSION

The relevant facts in this claim are basically undisputed.  The claimant,

Celeste Kassing, has been an employee of Sitton Motor Lines for approximately

thirteen (13) years.  The claimant has, at all times, been a resident of Oklahoma.

Sitton Motor Lines is a foreign corporation, with its principal place of business in

Joplin, Missouri.  The claimant was hired in Joplin, Missouri.  Her training was

completed in Joplin, Missouri, as well.  The employer does business in the 48

continuous states and drivers are subject to drive in any state.  Although the

employer does have authorized fuel stops in the State of Arkansas, it does not have

any ownership interest in any fuel shops, nor does it maintain any employees in the

State of Arkansas.  Further, there are no employment facilities owned or operated

by the employer in Arkansas.  The claimant was employed as a semi-tractor/trailer

driver.  At the time of her injury, the claimant was a team driver with her husband.

It is undisputed that the claimant was severely injured on June 16, 2007, when

another semi pulled in front of the semi-tractor that she was driving, resulting in an

accidental injury.  The claimant’s husband was killed as a result of the incident.
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The only contact with the State of Arkansas was that the injury occurred within its

borders.  The record reflects that the claimant filed claims in three (3) separate

states, specifically, Oklahoma, Missouri, and Arkansas.  The claims were filed

chronologically in Oklahoma first, Missouri second, and, finally, in Arkansas.

Although the claimant has, at all times, been a resident of Oklahoma which has

significantly greater contacts than Arkansas, Oklahoma declined jurisdiction.  The

record reflects that after the accident, respondent began sending the claimant

weekly checks in the sum of $222.89.  The check was based on an average weekly

wage of $668.66.  The benefits were calculated under Missouri law which states,

in part, “where the injury was caused by failure of an employee to use safety

devices, compensation shall be reduced by at least 25% but no more than 50%....”

(Cl. Ex. G)

The claimant maintains that she did not solicit the weekly payments that she

has been receiving nor did she file any pleadings or agreement as to the amount

being paid voluntarily under the laws of Missouri.  However, it is undisputed that the

claimant actually received weekly benefits both before and after she filed a claim

in the State of Missouri prior to filing her claim in Arkansas and that she has

continued to receive benefits from the self-insured employer.

JURISDICTION

The Arkansas Supreme Court has outlined grounds for Workers’

Compensation Commission jurisdiction in International Paper Co. v. Tidwell, 250
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Ark. 623, 630, 466 S.W.2d 488, 492 (1971).  Specifically, the Court held that the

grounds for determining jurisdiction are:

1. The place where the injury occurred.

2. The place of making the contract.

3. The place where the employment relationship exists or is carried out.

4. The place where the industry is localized.

5. The place where the employee resides.

6. A place whose statute the parties expressly adopted by contract.

In Baker v. Frozen Food Express Transport, 336 Ark. 451, 987 S.W.2d 658

(1999), the Commission held that where the claimant’s sole connection with the

State of Arkansas was the location of her injury, the presumption that Arkansas had

jurisdiction was overcome by other factors.  The facts in this claim are strikingly

similar to the facts in Baker.

The claimant is a resident of Oklahoma.  The parties entered into an

employment relationship outside of Arkansas.  The claimant carried out her duties

in 48 states.  The claimant received benefits outside the State of Arkansas.  Clearly,

both Oklahoma and Missouri have more substantial contacts with the claimant than

does Arkansas.  I feel compelled to point out that the claimant has been receiving

dependency death benefits in the State of Oklahoma for her husband’s fatality in

the same accident.  Apparently, because of contractual agreements, Oklahoma

declined the claimant’s claim which was accepted and paid under the laws of
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Missouri, albeit at a reduced rate.

ELECTION OF REMEDIES

Even assuming that Arkansas has jurisdiction over this claim, which is not

conceded herein, jurisdiction may properly be denied when a claimant makes a

previous election of remedies by actively initiating proceedings or knowingly

receiving benefits pursuant to the laws of another state.  See, Biddle v. Smith and

Campbell, Inc., 28 Ark. App. 46, 773 S.W.2d 840 (1989).  In Biddle, the Court of

Appeals held that the claimant therein had elected her remedy by knowingly

receiving benefits pursuant to Louisiana workers’ compensation law, based on

evidence that she received her check from Louisiana in the mail.  Under Arkansas

law, the election of remedies doctrine is a two-part test:   1) Whether the claimant

actively initiated a claim for benefits in the state; or 2)   whether the claimant

knowingly received benefits pursuant to that state’s law.  Williams v. Johnson

Custom Homes, 100 Ark. App. 60, 264 S.W.3d 569 (2007).  Further, Elliot v.

Maverick Transportation, 87 Ark. App. 118, 189 S.W.3d 62 (2004) provides that

when a claimant actively initiates and participates in proceedings in another state

by signing papers sent to him by counsel from the other state and agrees to file his

claim in another state and he knowingly received benefits pursuant to the laws of

another state, he is precluded from seeking benefits in Arkansas.  In the case at

bar, the claimant filed her claim in Missouri.  It is undisputed that the claimant filed

her claim in Missouri prior to filing the claim in Arkansas.  The record reflects that
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the claimant has been receiving benefits pursuant to the laws of Missouri since

2007.  Although the claimant concedes that she has been receiving benefits at a

reduced rate while refusing the acknowledge that the benefits were paid under the

laws of any particular state, this argument is disingenuous because she continued

to receive benefits at a reduced rate both before and after filing a claim in Missouri

which clearly predated the filing of the claim in Arkansas.  Accordingly, I find that

the claimant has knowingly made an election of remedies in another forum.

For the foregoing reasons, this claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


