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STATEMENT OF THE CASE

A hearing was held on November 3, 2008, in Springdale, Arkansas. A pre-hearing

order was entered in this case on September 15, 2008. This pre-hearing order set out the

stipulations offered by  the parties and outlined  the issues to be litigated and resolved at

the present time.   Immediately prior to the commencement of the hearing, the parties

announced that  they  had agreed on the appropriate weekly compensation rates, those

being $245.00 for total disability and $184.00 for permanent partial disability.   A copy of

the pre-hearing order, with this amendment noted thereon was  made Commission’s

Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby accepted:

1. The relationship of employee-employer-TPA existed between the parties on

all relevant dates, including May 9, 2008.

2. The appropriate weekly compensation rates are $245.00 for total disability

and $184.00 for permanent partial disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:
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1. Whether the claimant’s staph infection is compensable under the Act.

2. The claimant’s entitlement to medical services, temporary total disability

benefits from May 13, 2008 through June 9, 2008, and attorney’s fees.

In regard to these issues, the claimant contends:

“On May 9, 2008, the claimant got a staph infection while
working.”

In regard to these issues, the respondents contend:

“Respondents contend that claimant’s staph infection is not
compensable; i.e. it does not meet the criteria for an
occupational disease or illness, as set out in Ark. Code Ann. §11-
9-601.  For example: the general population is exposed to, and
often contracts, staphylococcus aureus infections, including
MRSAs; there is nothing in the medical records, or elsewhere
in the file, to establish that claimant became infected as a result
of his job duties; there is no evidence that staph infections are
a characteristic of claimant’s job; claimant is unable to meet the
burden of proof by clear and convincing evidence.”

 DISCUSSION

From the evidence presented, there is no doubt that the claimant experienced a

Methicillin-resistant Staphylococcus Aureus infection in the right axillary (armpit) area in

May of 2008.  The actual existence of this infection is clearly established and objectively

documented by the medical evidence presented.  The central issue is whether this MRSA

infection would be “compensable” under the Arkansas Workers’ Compensation Act.  The

burden rests upon the claimant to prove all of the elements necessary to establish

“compensability”.

In the present case, there is no evidence presented to show that the claimant’s MRSA

infection was a complication or consequence of any other employment related wound or

injury to the right axillary area or any other portion of the claimant’s body.  Thus, this

infection could not be considered a natural or probable consequence of a separate and

distinct compensable injury.  Therefore, in order for this infection to be considered
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compensable, the claimant must prove that it satisfies all of the statutory requirements for

an “occupational disease” contained in Ark. Code Ann. §11-9-601.

MRSA is a contagious or infectious disease to which the general public is exposed by

the day-to-day activities of normal life.  In fact, various studies show the number of MRSA

infections to be on the rise.  Therefore, the claimant must prove by the greater weight of the

credible evidence that his employment for this respondent placed him in a position of

increased risk or danger of contracting a MRSA infection and that the probable or most

likely cause of his MRSA infection was his exposure to this disease by his employment.  

The record reveals that the claimant began work for the respondent in May or June

of 2004, as a custodian.  For the past three years, he had worked exclusively in the football

section of the complex.  His duties involved picking up and  cleaning the locker rooms

assigned to the players, visitors, and guests.  His specific assigned employment activities

consist of piling up the towels and clothing of the players for washing, and cleaning the

commodes, showers, floors, and lockers.  As a part of the process of cleaning the showers

and restroom facilities, the claimant would spray down these facilities each day, alternating

between an antimicrobial solution and a bleach.  While performing these assigned

employment activities, the claimant employed the use of plastic gloves.

At the hearing, the claimant testified that he first experienced pain under his right

arm, while shampooing carpet in the players’ locker room on May 9, 2008.  At that time,

he also felt a bump under this arm.

The claimant called Adrian Cornwell, another employee  of  the  respondent, to

testify at the hearing.  Mr. Cornwell testified that, in June of 2008, a blister, which

apparently occurred as the result of his employment activities of washing down the football

stadium with a power washer, became infected with a Methicillin-resistant Staphylococcus

Aureus (MRSA).  He stated that the respondents  had accepted the blister and resulting

infection as “compensable” and provided appropriate workers’ compensation benefits
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accordingly.  However, Mr. Cornwell testified that he did not work with or around the

claimant and had only seen the claimant on one occasion during his entire period of

employment.

The medical evidence shows that, in May of 2008, the claimant experienced

folliculitis,  an infection of one or more hair follicles.  This infection progressed into an

abscess and  a Methicillin-resistant Staphylococcus Aureus or MRSA infection was

ultimately diagnosed.   Extensive treatment, including an incision and draining of the

abscess was required.  

After consideration of all the evidence presented, there is simply no evidence to

reasonably  link the claimant’s  MRSA infection that involved his claimant’s right axillary

or armpit area with his employment with the respondent.  The evidence presented fails to

show that the claimant’s employment activities or employment environment with this

respondent increased his risk of contracting a MRSA infection. Clearly, college locker

rooms are not commonly known to be areas that pose  an increased risk of contracting a

MRSA infection.  In fact, the record reveals that extensive steps are taken to make these

particular  facilities a relatively sterile environment.  The  credible evidence presented also

fails to show that any of the individuals utilizing or otherwise present in the claimant’s work

environment were suffering from a MRSA infection.  

In fact, the greater weight of the credible  evidence even  fails to establish when and

where the claimant actually became infected with the  MRSA.  I  recognize that the claimant

testified that he first experienced symptoms in the right axillary area (in the form of pain

and a bump) on May 9, 2008, while shampooing carpet in the players’ locker room.

However, this in and of itself would not be  indicative of when the actual infection occurred.

The initial history recorded at the Washington Regional Medical Center emergency room

(on May 11, 2008), indicated  that the claimant had been having a “recurring lump” under

his right arm and that the current lump had been present for only several days. Thus, the
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claimant’s MRSA infection may have been present for a considerable period of time prior

to May 9, 2008.  It is also possible that the claimant’s initial symptoms may not have

involved a MRSA infection, but folliculitis of some other type, and that MRSA may have

infected this irritated area even some time after May 11, 2008.  In any event, a MRSA

infection is not going to produce symptoms described by the claimant within seconds,

minutes, or even a few hours following exposure.  

I would also note that the fact that another employee of the respondent may have

contracted MRSA in June of 2008, has no probative value on when or how the claimant’s

infection occurred. The claimant did not work with or in the same area or environment as

the subsequently  infected employee.  In fact, the  only connection between the claimant and

the other employee is that they both contracted MRSA and they were both one of the

hundreds of  employees retained by the respondent.   In fact, there is not even any  evidence

that the other employee suffering from MRSA actually contracted this infection at work.

Although the respondent accepted liability for the MRSA infection suffered by the other

employee, this would  not represent an admission by the respondent that its employees

were subject to an increased risk of MRSA infections.  The respondents may well have

accepted liability for this MRSA infection, as a natural and probable consequence of an

employment-related blister on the other employee’s foot. In that event, it would not matter

when or where the infection was actually contracted.  However, as previously noted, there

is no evidence that the claimant’s MRSA infection was a natural or probable consequence

of any other type of compensable injury to the claimant’s body.

 In summary, I find that the claimant has failed to prove that his MRSA infection

represents an occupational disease under the provisions of Ark. Code Ann. §11-9-601.

Therefore, I  have no alternative but to deny and dismiss this claim.                
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has  jurisdiction  of  this  claim.

2. On all relevant dates, the relationship of employee-self insured employer-third

party administrator existed between the parties.

3.  On all relevant dates, the  claimant earned wages sufficient to entitle him to

weekly compensation  benefits of $245.00 for total disability and $184.00 for permanent

partial disability, should such benefits have been appropriate.

4.  The claimant has failed to prove that his Methicillin-resistant Staphylococcus

Aureus  infection represents an occupational disease, under the provisions of Ark. Code

Ann. §11-9-601.  Specifically, he has failed to prove the existence of a causal relationship

between this infection and his employment with the respondent.

5.  The respondents have controverted this claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I must deny and dismiss this

claim in its entirety.

IT IS SO ORDERED.   

                                                                                                                             
                      MICHAEL L. ELLIG

                                      ADMINISTRATIVE LAW JUDGE                                


