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STATEMENT OF THE CASE

On February 25, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on December 11, 2008,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on October 11,

2007.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.  Compensability of injury to claimant’s left shoulder on October 11, 2007.

2.   Medical treatment.

3.   Temporary partial disability benefits.

4.   Attorney fee.

At the time of the hearing the claimant withdrew as an issue her request for
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temporary partial disability benefits and a corresponding attorney fee.   Claimant also

clarified that the injury date was on or about October 11, 2007.  

The claimant contends that on or about October 11, 2007 she injured her left

shoulder while lifting furniture overhead.  She contends that she is entitled to medical

treatment for her compensable injury.

The respondents contend that claimant did not sustain a compensable injury within

the course and scope of her employment as defined by the Workers’ Compensation Act;

therefore, claimant is not entitled to any benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 11, 2008, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her left shoulder while employed by the

respondent.

3.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.  This includes

medical treatment from Dr. Benafield and surgery he has recommended.   

FACTUAL BACKGROUND

The claimant is a 52-year-old woman who began working for the respondent
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approximately two years ago.  Claimant was hired as an “in-stock” team member.

Claimant’s job duties required her to use a handheld scanner for approximately three to

four hours every morning to determine items needed for stocking.  Claimant spent the

remainder of her day stocking shelves with those items.  

Claimant testified that on or about October 11, 2007 she was stocking boxed

furniture with another employee named Travis.  Claimant testified that they were lifting this

boxed furniture above their heads and as she was performing this activity she felt

“discomfort and pain” in her left shoulder and neck area.  Claimant testified that she

believed she had pulled a muscle at that time.  Claimant testified that she was scheduled

off work for the next one to two days and when her condition did not improve she reported

the incident when she returned to work.  Claimant testified that she reported the incident

to David, her immediate supervisor, and he in turn reported it to another supervisor,

Rodney, in her presence.  Claimant was informed to keep working and let her supervisors

know if her condition worsened.  

Claimant testified that she continued to work for some three to four weeks and the

pain gradually worsened until it got to the point that she could not sleep on her left side.

Claimant reported these additional problems to David and she was taken to Becky

Williams, respondent’s human resource manager.  At that point a report was completed

and claimant was sent by respondent to Dr. Berestnev.  Claimant’s initial evaluation with

Dr. Berestnev occurred on November 28, 2007.  His report notes a history of claimant

complaining of shoulder pain after lifting at work approximately two months ago with her

condition worsening.  Dr. Berestnev diagnosed claimant’s condition as left rotator cuff

tendinitis and prescribed medications, exercises, and work restrictions.

Medical records from Dr. Berestnev indicate that claimant continued to be evaluated

and treated by him.  Dr. Berestnev primarily treated claimant with medication, physical

therapy, and work restrictions.  When claimant’s condition did not improve, Dr. Berestnev



4Jones (F801739)

ordered an MRI scan and this was performed on January 8, 2008.  The MRI scan report

indicates that claimant suffers from degenerative osteoarthritis in the AC joint with some

impingement present.  The MRI scan also revealed marrow edema in the distal clavicle

and acromion which was “MOST LIKELY RELATED TO BONY INJURY THAT IS

SUBACUTE”.

When claimant did not feel that Dr. Berestnev was helping her condition she was

sent by respondent to Dr. Lewis who eventually referred claimant to Dr. Benafield, an

orthopaedic surgeon.  Dr. Benafield’s report of May 12, 2008 indicates that he diagnosed

claimant’s condition as impingement of the left shoulder with AC joint arthritis.  His

treatment for claimant’s condition at that time included an injection and physical therapy.

In a report dated June 30, 2008, Dr. Benafield noted that the injection had helped

claimant’s condition initially but her symptoms had since returned.  Dr. Benafield went on

to note that conservative treatment had been unsuccessful and that it might be time to

consider surgery.  In a report dated August 4, 2008, Dr. Benafield indicated that claimant

was a candidate for surgical intervention.

The respondent initially accepted as compensable an injury to claimant’s shoulder

and paid for some medical treatment, including treatment from Dr. Berestnev and Dr.

Lewis.  However, respondent has not paid for the treatment from Dr. Benafield.  As a

result, claimant has filed this claim.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her left shoulder on

or about October 11, 2007 while lifting furniture.  Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to
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establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her left shoulder

while employed by the respondent.

First, I find that claimant has met her burden of proving by a preponderance of the

evidence that her injury was caused by a specific incident and is identifiable by time and

place of occurrence and that the injury arose out of and in the course of her employment

with the respondent.  

Claimant testified that her injury occurred on or about October 11, 2007.  Even

though claimant is not sure of the exact date of her injury, a claimant does not have to

identify the precise and numerical date upon which an accidental injury occurred.  Instead,

the statute only requires that the claimant prove that the occurrence of the injury is capable

of being identified.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W. 3d 369

(2001).  Here, claimant testified that the injury to her left shoulder occurred on or about

October 11, 2007 when she and an employee named Travis were lifting furniture over their

heads.  Claimant testified that she believed that she had pulled a muscle at that time.

When her condition did not improve she reported the incident to her supervisor on the next
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working day and was instructed to left her supervisors know if her condition worsened.

Claimant testified that she continued to work for some three or four weeks and the pain

gradually worsened.  She then returned to her supervisor who completed a report and sent

her to Dr. Berestnev for medical treatment.  Dr. Berestnev’s initial medical report as well

as the remaining medical records corroborates claimant’s testimony with regard to the time

and circumstances under which her injury occurred.

After having the opportunity to observe the claimant and after consideration of the

evidence presented, I find her testimony to be credible.

With regard to a causal connection, I note that claimant’s family physician, Dr.

Mayhew, stated in a report dated February 8, 2008 that she believed the claimant’s left

shoulder symptoms were related to the work injury.  Likewise, and more importantly, Dr.

Benafield, the orthopaedic surgeon, indicated in his report of August 4, 2008 that he

believed the claimant’s problems were related to her work injury.

I think that she does have signs and symptoms of
impingement and rotator cuff syndrome and AC
joint arthritis.  I think her current problems are
directly related to her injury at work.

With regard to this issue, I believe it is also important to note that even Dr.

Berestnev attributed claimant’s symptoms to the reported incident at work after claimant

was sent to him for treatment by the respondent.

Based upon the testimony of the claimant which I find to be credible, my review of

the medical evidence, and the opinions of Dr. Mayhew and more specifically Dr. Benafield,

I find that claimant has met her burden of proving by a preponderance of the evidence that

she suffered an injury that was caused by a specific incident identifiable by time and place

of occurrence and that the injury arose out of and in the course of her employment with the

respondent.

I also find that claimant has met her burden of proving by a preponderance of the
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evidence that the injury caused internal or external physical harm to her body which

required medical services and that she has offered medical evidence supported by

objective findings establishing an injury.

When claimant reported her worsening condition to her supervisors, she was sent

by the respondent for medical treatment from Dr. Berestnev.  Dr. Berestnev treated

claimant conservatively with medication, exercises, and work restrictions.  Respondent

subsequently sent claimant to Dr. Lewis who in turn referred claimant to Dr. Benafield for

an evaluation.  After giving claimant an injection and noting that conservative treatment

had not alleviated claimant’s symptoms, Dr. Benafield is now of the opinion that claimant

should undergo surgery as a result of her work-related injury.

As previously noted, claimant underwent an MRI scan of her left shoulder on

January 8, 2008.  That MRI scan revealed objective findings in the form of impingement

syndrome and marrow edema in a distal clavicle and acromion which according to the

report was most likely related to a bony injury that was subacute.  The findings of

impingement syndrome as well as the marrow edema are objective findings.

Based on the foregoing, I find that claimant has proven by a preponderance of the

evidence that the injury caused internal or external physical harm to her body which

required medical services and that she has offered medical evidence supported by

objective findings establishing an injury.

In summary, I find that claimant has met her burden of proving by a preponderance

of the evidence that she suffered a compensable injury to her shoulder while employed by

the respondent on or about October 11, 2007.  

The respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.  This includes

medical treatment provided by Dr. Benafield as well as the surgery he has proposed.
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AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her left shoulder while employed by respondent on

or about October 11, 2007.  Respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with claimant’s compensable injury,

including treatment from Dr. Benafield and his recommended surgery.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $395.80.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


