
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F306027 (01/10/03)

ETHEL JONES, EMPLOYEE  CLAIMANT

SANYO MANUFACTURING CO., EMPLOYER         RESPONDENT

MITSUI SUMITOMO INS. CO. OF AMERICA, CARRIER         RESPONDENT

OPINION FILED JUNE 3, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 27, 2009,
at Forrest City, St. Francis County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE ROBERT J. DONOVAN, Attorney at Law,
Marianna, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style cause to determine the claimant’s entitlement 

to additional workers’ compensation benefits.   On February 23, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’s contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Ethel Jones, the claimant, coupled with medical reports and other

documents comprise the record in this claim.
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DISCUSSION

Ethel Mae Jones Sikes, the claimant, with a date of birth of November 22, 1949,

commenced her employment with respondents on August 28, 1970, and remained continuously

employed until December 1987, at which time she was laid off due to a reduction in the work-

force.  The claimant returned to the employment of respondents in 1994 and continued until her

January 10, 2003, compensable.  

On January 10, 2003, the claimant suffered injuries to her shoulder and neck when she was

jammed into the assembly line by a parts hamper from behind.  The injury was reported to

appropriate supervisory personnel and medical treatment was provided. for a period of time. 

Claimant denies that she had pain in her neck and shoulders - the upper part of her body- prior to

the January 10, 2003, injury in the employment of respondents.  Claimant elaborated regarding the

afore:

I think it come from - I thought it came from - I didn’t start 
hurting like this until after I got hurt - in my back.

Once I go hit in my back, is when it started giving me real bad
pain. (T. 16).

With respect to the constant nature of the pain, claimant testified:

No, sir.  It stopped when I had medicine last year.  He gave me 
some kind of shot in my back, and it gave me some relief for a month or
so. (T. 16).

The testimony of the claimant reflects that she first saw Dr. Thomas Hart, a pain

management specialist, in September 2007.  The claimant was again seen by Dr. Hart in January

2008.  Between the two (2) visits to Dr. Hart the claimant has an MRI scan done of her neck at

the Surgical Hospital in North Little Rock.  The injections were performed by Dr. Hart at the time



3

of the claimant’s second visit in January 2008.  As noted above, claimant observed that the

injections were beneficial in relieving some of her pain - in the area of her neck and shoulders.  In

describing her current pain area, claimant testified:

It’s straight through behind my - neck bone right here - in my
shoulder blades and in my arms, and run down my back a little bit. (T. 18).

Claimant noted that the pain is on both sides.  Claimant’s testimony reflects that the injections

provided by Dr.  Hart gave her “great relief”, explaining:

As long as I didn’t try to bend too much, I didn’t see a lot of pain.
It relaxed you real good.  You didn’t know you was in pain until you forget
it, you know, like if I bend down too far, then it will ache - started to shaking
a little bit, but other than that, you wouldn’t feel no pain. (T. 19).

The testimony of the claimant reflects that pain relief from the injections lasted about one and

one-half (1 ½) months before the pain gradually returned beginning with her head hurting. 

Claimant noted that the pain eventually returned to the pre-injections level.  Claimant testified that

she returned to Dr. Hart and requested a repeat injection, however he declined to do so. 

The claimant’s testimony reflects that she was referred by Dr. Hart to another physician,

Dr. Richard F. Jordan, a North Little Rock neurosurgeon.  In April 2008,  Dr. Jordan

recommended that the claimant undergo a cervical fusion.   Claimant did not have the procedure

performed, explaining:

I was afraid, because - well I mean I can say it, I guess, cause I 
to my - I was having two (2) problems [tooth problems], and I went to
my dentist, and my dentist sent me to a surgeon in Memphis and he asked
me not to have no surgery because I’ve got brittle - you know, my bones
are brittle, so.

I was afraid.  I was just afraid.  (T. 22).

The testimony of the claimant reflects that she has osteoporosis.  Claimant testified that since the
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previous hearing, in addition to Dr. Hart and Dr. Jordan, she has seen Dr. Benaji, who writes her

prescriptions for pain medicines, as well as Dr. Kumar and Dr. Frank.

Claimant acknowledged the Change of Physician Order from Dr. Benaji to Dr. Hart,

however explained that she returned to Dr. Benaji because she did not have anyone else that

would provide her a prescription for pain medicine, a generic Darvocet.  Claimant’s testimony

reflects that she pays for the afore medication through the insurance.  Claimant testified that the

takes the pain meds twice a day.  Dr. Benaji has also prescribed the claimant Mobic, which she

takes in connection with the treatment of her injury.  While she has taken physical therapy in the

past the claimant is not currently taking any.  Claimant maintains that Dr. Hart would not provide

her pain medicine although she requested it on four or five occasions.  The claimant is not

following up with Dr. Hart at this time.  Claimant testified that she informed Dr. Jordan that she

was afraid to have the cervical fusion surgery.  The testimony of the claimant reflects that her only

follow-ups are with Dr. Benaji to get her pain medications.

At the time of her injury on January 10, 2003, the claimant earned $10.63, per hour for a

40-hour work week.  Claimant noted that while there was overtime, there was none on her line. 

The claimant continued to work following her January 10, 2003, injury until she was laid off due

to a reduction in work force and slow down at the plant, although not always at her regular job:

Yeah, they were putting me on something to be a little - give me
a little relief.  I would let them know I was in pain, bad, and they would 
put me on another line, doing an easier job. (T. 27).

Claimant estimates that the afore continued for about three (3) months.  The testimony of the

claimant reflects that the light-duty job entailed taking an antennae and plugging it into the

television, as opposed to her regular job of picking up chassis and putting them in the TV.  At the
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time of her February 2007 lay-off the claimant was perform her regular job.

During cross-examination claimant acknowledged seeing Dr. Hart in September 2007 and

January 2008, and undergoing the injections on January 30, 2008,  under the care of same

approximately five (5) days following the first January 2008, visit.  The claimant was seen by Dr.

Jordan on one (1) occasion.  The claimant’s testimony reflects that her visit with Dr. Jordan was

not at a hospital, but, rather at his office.  Claimant estimates the duration of her visit to Dr.

Jordan at thirty (30) minutes.  The testimony of the claimant reflects regarding the extent and

nature of her examination under the care of Dr. Jordan:

No.  The guy that helps him just, you know, blood pressure and 
stuff like this - checked me a little bit.

You know, examined my - just had me to stretch my arms out and
just, you know, feel on me to see how I was feeling.  Had me sit straight
and, you know, feel me to see how was I feeling. (T. 29-30).

Claimant carried her prior x-rays with her to Dr. Jordan’s office.   Claimant’s testimony reflects

that she went to Dr. Hart a total of four (4) different times, one of which was after her single visit

to Dr. Jordan when she asked for the second injections, which he declined to perform.

Claimant acknowledged that she informed Dr. Jordan that the injections performed by Dr.

Hart helped for three (3) months.   Claimant added that the beneficial effect of the injections had

completely worn off after three (3) months.  Claimant elaborated regarding the afore:

It’s that - a month, and like, the second week, the pain came back,
but the same medicine I’m on now - it was a little stronger pill - so I - I 
took it, and it put me right back - eased me back like I was and it lasted 
for three (3) months. 

  
The testimony of the claimant reflects that she had experienced neck pain prior to the January 10,

2003, injury.
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On September 10, 2007, a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission pursuant to Ark.

Code Ann. §11-9-514 (a)(3)(A)(iii)(Repl. 2002), changing the claimant’s treating physician from

Dr. Sudhir Kumar to Dr. Thomas Hart.  The claimant was initially seen by Dr. Hart pursuant to

the afore, on September 28, 2007.  The September 28, 2007, report of Dr. Hart, relative to his

evaluation of the claimant, reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Ms. Jones is a 58 year old
female who said she didn’t have any previous neck, upper extremity or
arm pain complaints until she was at work.   She cannot recall the exact
date and, again, I don’t have all of the information.  But she was working
on the assembly line when another person accidently hit her apparently 
with some type of force, forcing her into the assembly line causing neck
and upper extremity pain complaints.  She was referred by Worker’s 
Comp to several physicians.  Apparently internal medicine physicians.  
Although she bitterly complained of neck pain complaints, apparently no
MRI was ever obtained.  She has never had any type of properly performed
interventional spine procedures.  In fact when she asked the physician if 
she could see a specialist, he informed her that “no” there was nothing else
that he could do.  Again, this is according to Ms. Jones’ history.  I did have
some very brief SOAP notes from Suhar Qumar, M.D. which were very
brief and non specific and gave very little information as to her current 
situation.  Apparently she was also seen by Sudash Banag, M.D., also 
internal medicine physician.  Even though she complained of neck pain
complaints his last note was, “I have not scheduled her for any appointments
at this time.”  Apparently after failure of conservative care and not being
allowed to see any spine specialist, she has continued to hurt and was unable
to continue her employment.  She describes her pain as “It comes and goes.”
What makes your pain better?  Not much has.  On her pain diagram she 
shows pain in the posterior paracervical muscles, upper scapula area, rarely 
into the upper extremity.  On a VAS score with 0 being no pain and 10 the
worst pain she rates her intensity which will fluctuate between a 6 to 10/10.
What time is the pain the worst?  Sometimes in the morning it is very stiff.
I can’t move my neck very well until noon.  She denies any color changes
or temperature changes, bowel or bladder incontinence.

*       *       *
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PHYSICAL EXAMINATION: This is a 57 year old female.  She
is 5 feet 7 inches, 160 pounds.  BP: 136/85.  Pules: 78.  Saturation: 97%.
Respiration: 18.  VAS score currently she says is between a 9 to 10/10.
She did appear to be in moderate distress. 

*       *       *

NECK:      She has minimal anterior cervical disc tenderness.  No 
lymphadenopathy.  No palpable masses.  There are no strong nerve root
compression signs.  She does have diffuse tenderness on palpation over
what appears to be the 4-5, 5-6 and 6-7 facets, left greater than right.
Mild diffuse paravertebral spasms/trigger point.

*       *       *

PLAN: Basically I discussed with Ms. Jones, unfortunately what 
sounds like from her injury at work several years ago, she has continued
to have a whiplash, i.e., a hyperextension, hyperreflexion type injury.  
According to the medical literature, which can be well documented, the 
most common cause of neck pain are the cervical facets, i.e., the true joints.
Not only can they cause pain, they can also refer pain and limit range of 
motion.  Many time they are a know source of chronic neck pain complaints.
Again, this cen be well established in the medical literature, textbooks, etc.
From the information I have received, the notes from the two physicians 
who she said could barely speak English gave very little indication as to 
treatment plan, what was to be done next and apparently according to her
denial of further appropriate care.  I think that in her situation since an 
imaging study has never been obtained she needs an MRI of the cervical
spine and determine once and for all make sure there is no ominous type 
pathology.  But as I informed her, I think there neurologically she appears
to be intact.  I think most of her problems appear to be possibly from the 
joints or possibly cervical disc.  If no ominous pathology, I think that she
would be an appropriate candidate once and for all, again, according to the
literature, to perform diagnostic left cervical facet injections properly under
fluroscopic visualization.  If that helps and due to the chronicity of her neck
pain complaints, the severity of the pain, she may be a candidate for 
radiofrequency.  This is a minimally invasive, outpatient, nonsurgical 
procedure.  It is not a cure, there is no cure, but it may provide more long
term benefit for at least a portion of her neck pain complaints and allow her
to return to active employment.  On the other hand if she develops any nerve
root compression, bowel or bladder paralysis obvious she may require 
surgical consultation. .   .   . (CX. #1, p. 1-3).
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The claimant was again seen by Dr. Hart on January 25, 2008.  The clinic note relative to the

afore visit reflects that no treatment measures had been undertaken in the interim in connection

with the claimant’s injury.  Following his physical examination of the claimant Dr. Hart

recommended the same treatment plan as the prior visit. (CX. #1, p. 3).  

On January 25, 2008, the claimant underwent a MRI of the cervical spine at Arkansas

Surgical Hospital pursuant to the recommendation of Dr. Hart.  The January 25, 2008, radiology

report reflects, in pertinent part:

FINDINGS:
The cervical spine is aligned normally.  There is disc space narrowing at
C5-6 with a Schmorl’s node at the inferior endplate of C5.  Normal 
vertebral body stature is preserved throughout the cervical spine.  There is 
a hemangioma within the T1 vertebral body.  No suspicious signal 
alteration is seen.  No abnormal fluid collections are evident.  The visualized
contents are normal.

At the C5-6 level there is a disc bulge which narrows the central canal to an 
AP dimension of 6 mm and flattens the cervical cord.  There is T2 
prolongation within the cervical cord centered at this level extending for
approximately 2.4 cm in the craniocaudal dimension.  There is also bilateral
foraminal narrowing at C5-6.

At the C2-3 level there is mild left uncovertebral osteophytosis resulting
in mild left foraminal narrowing.  No significant canal stenosis or foraminal 
narrowing is seen on the right.

C3-4 level is normal.

There is mild left foraminal narrowing at C4-5 due to uncovertebral 
osteophytosis.  No significant central canal stenosis or right foraminal 
narrowing.

The C6-7 and C7-T1 levels are normal.

IMPRESSION:
1.   Large disc bulge at C506 resulting in severe canal stenosis 
      and signal alteration within the cervical cord.  There is also 
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       bilateral foraminal narrowing at C506.
2.    Mild left foraminal narrowing at C2-3 and C4-5 secondary
       to uncovertebral osteophytosis. (CX..#1.p. 8-9).

On January 30, 2008, the claimant returned to Dr. Hart and underwent diagnostic cervical

facet injections.  The January 30, 2008, operative report of Dr. Hart regarding the claimant

reflects, in pertinent part:

At this time, I reviewed with her the MRI report, which did indicate
that she did have a large disc protrusion at the C5-6 level, flattening
the spinal cord with impingement and, actually, unfortunately, also the 
T2 signal was enhanced, indicating possible myelomalacia, which has 
not been evaluated, as mentioned, by any neurosurgeon or orthopaedic
spine surgeon, as well as some other degenerative changes in the cervical
spine.  Of note, I will have that MRI report later.

Our plan today is to help delineate which portion of her pain is coming
from the cervical facets.  If that is significant, whether or not she may be
a candidate for radiofrequency, depending also on how much pain is coming
from the disc.

*       *       *

Again, the most alarming from the radiologist is that there is a large disc
bulge at the C5-6 level.

With this information, again I discussed with Mrs. Jones in detail the plan.
We will perform diagnostic facet injections with the C4-5, C5-6, and C6-7
levels of main concern.  If significant, and she had marked reduction in neck
pain complaints, we could possibly consider radiofrequency.  Again, I think
at this point, with this MRI report, she is going to need a neurosurgical
consultation.  This may need to be decompressed because of the T2 enhancements. 

PROCEDURE:
 

*       *       *

Under direct fluoroscopy, I identified the cervical spine at the distribution
of the medial branches of left C4-5, C5-6, and C6-7.  The reason we are 
doing multiple levels are (1) the anatomy and physiology of the individual
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facets, (2) her diffuse neck pain complaints, her history and physical, and
imaging studies.

After strict sterile prep, no local anesthetic was used for a skin wheat.  I
placed 25-gauge, 2.5-inch spinal needles very cautiously using a bent-
needle technique in the left mediolateral approach to the left C4-5, C5-6,
and C6-7.  No blood, CSF, or air was aspirated.  No paresthesias was 
elicited.  As I injected Marcaine 0.25%, 0.75 cc, with Celestone 0.5 mg,
the left C4-5 was minimally to moderately painful.  C5-6 was moderately
painful.  C6-7 was only minimally painful, reproducing her neck pain 
complaints.  There was no sign of epidural or spinal anesthesia.

She was placed from prone to supine position and take to recovery.  At 
interview postprocedure, her VAS score went from 8/10 to about 5/10
to 6/10, in which she did get some improvement in her left neck pain
complaints but not completely resolved.

PLAN:
At this point, before any consideration for radiofrequency denervation
for her cervical facet component, I think it is medically necessary that
she have a neurosurgical consultation.  I would like to refer her to Dr.
Reza Shahim.  I informed her to have her MRI, which was performed
at Arkansas Surgical Hospital, with her for evaluation of her continuing
neck pain complaints now with this MRI, which never was obtained 
before, showing a significant disc protrusion with flattening of the cord
at the C5-6 level.  This is our current plan. (CX. #1, p. 5-7).

The medical reflects that the claimant was evaluated by Dr. F. Richard Jordan, a North

Little Rock neurosurgeon, on April 9, 2008, pursuant to a referral of Dr. Hart.  The report

regarding the afore evaluation reflects an diagnosis of HNP C5-6, cervical foraminal stenosis. 

The report also noted that the claimant had facet injections at C4-5, C5-6, and C6-7 which helped

for three (3) months.  Following his physical examination of the claimant and review of the

cervical MRI scan, Dr. Jordan recommended cervical fusion surgery at C5-6.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 10, 2003, the employee-employer-carrier relationship existed among 

the parties, when the claimant sustain a compensable injury to her cervical spine.

3. On January 10, 2003, the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $284.00/$213.00, for temporary total/permanent partial disability based

on an average weekly wage of $425.20.

4. The claimant’s healing period ended on or about April 9, 2008, once she elected

not to pursue the surgical recommendation of Dr. F. Richard Jordan.

5. The claimant has sustained a permanent physical impairment in the amount of 8%

to the body as a whole as a result of the January 10, 2003, compensable cervical injury.   

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the January 10, 2003, compensable cervical spine

injury.

7. The respondents controverted the claimant’s entitlement to a permanent physical 

impairment as a result of the January 10, 2003, compensable injury.

CONCLUSIONS

The claimant sustained an injury to her cervical spine within the course and scope of her 

employment on January 10, 2003.  Claimant maintains that as a result of the January 10, 2003,

compensable injury she has sustained permanent physical impairment for which she is entitle to

correspondent indemnity benefits.  Respondents deny that the claimant has sustained a permanent
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physical impairment as a result of the January 10, 2003, injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

There is not a dispute regarding the compensability of the claimant’s January 10, 2003,

cervical injury.  While the claimant testified that she experienced pain in her neck and shoulder

area prior to the January 10, 2003, she maintains that the same was not as severe as it presently is

until after her injury.  There is no medical in the record to reflect that the claimant sought or

obtained medical treatment regarding her neck and shoulder area prior to the January 10, 2003,

compensable injury.  The primary issue before the Commission at this juncture is the extent of the

claimant’s anatomical impairment growing out of her compensable injury.

Permanent Physical Impairment

Ark. Code Ann. §11-9-704 (c)(B)(Repl. 2002) provides that any determination of the 

existence or extent of physical impairment shall be supported by objective and measurable

physical or mental findings.  The Commission has adopted the Guide to the Evaluation of

Permanent Impairment (4th ed. 1993) in assessing anatomical impairment.  Commission Rule

099.34.  Permanent benefits shall be awarded only upon a determination that the compensable

injury was the major cause of the impairment.  Ark. Code Ann. §11-9-102 (4)(F) (ii) (a) (Repl.

2002).

In the instant claim the claimant underwent a MRI scan of the cervical spine which

disclosed specific objective findings, to include a large disc bulge at C5-6 resulting in severe canal

stenosis and signal alteration within the cervical cord, bilateral foraminal narrowing at C5-6. 
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Claimant underwent facet joint injections.  Following the afore, the claimant was referred to a

neurosurgeon by her pain management specialist.  The neurosurgeon to evaluate the claimant in

connection with the afore referral had access to the claimant’s January 25, 2008, cervical MRI

findings as well as prior pertinent medical records.  As a consequence of the April 9, 2008,

neurosurgical evaluation a single level cervical fusion was recommended.  To date claimant has

declined to undergo the fusion surgery, however continues to treat her pain growing out of the

injury with prescription medication.

Table 75. II C. of the AMA Guides provided an impairment rating of 6% for an

unoperated on, stable, with medically documented injury, pain, and rigidity with moderate to

severe degenerative changes on structural test.  The Guides also provides that with multiple

levels, with or without operations and with or without residual signs or symptoms the addition of

1% per level.  In addition to the HNP at C5-6, the C4-5 and C6-7 levels were identified on the

MRI scan and diagnostic facet injections.

Once an impairment rating is established by objective medical finding, the Commission

may consider both objective and subjective findings in establishing the amount of the impairment

rating. Coleman v. Pro Transportation, Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007).  The

claimant has sustained her burden of proof by a preponderance of the evidence that she has

incurred a permanent physical impairment in the amount of 8% to the body as a whole as a result

of the January 10, 2003, compensable cervical injury.  Respondents have controverted the

claimant’s entitlement to permanent physical impairment.

AWARD

Respondents are herein ordered and directed to pay to the claimant permanent partial
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disability benefits to correspond with an 8% whole person anatomical impairment growing out of

the January 10, 2003, compensable cervical injury at the weekly compensation benefit rate of

$213.00.  Said sums accrued shall be paid in lump sum without discount.

Respondents are further ordered and directed to pay all authorized reasonably necessary

medical treatment in connection with the claimant’s compensable injury of January 10, 2003.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include the extent of permanent disability, are expressly

reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

 


