
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F806184

WILLIAM JOHNSON,  EMPLOYEE CLAIMANT

CITY OF NORTH LITTLE ROCK, EMPLOYER RESPONDENT 

MUNICIPAL LEAGUE WCT, CARRIER RESPONDENT

OPINION FILED FEBRUARY 11, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on November 14,
2008 at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY CALDWELL, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE J. CHRIS BRADLEY, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses and attorney’s fees.

At issue is whether or not the claimant sustained a compensable gradual injury in 2008

pursuant to Ark. Code Ann. §11-9-102; and whether or not this claim is barred by the statute of

limitations pursuant to Ark. Code Ann. §11-9-702.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-claimant relationship on January 1, 1999,

at which time the claimant sustained compensable knee injuries at a compensation rate of $266.00,

Medical expenses were paid.  The parties also stipulated to an employer-employee-carrier

relationship during  2008 (Claim #F806184), at which time the claimant was earning sufficient

wages to be entitled to a compensation rate of $487.00 in the event this claim is found to be

compensable.

The claimant contends he gradually re-injured his knees in May, 2008, which is an
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aggravation of the compensable 1999 injury.  He seeks payment of medical expenses and attorney’s

fees.  The 1999 case is not barred as medical expenses were paid for services rendered in December

2007.

The respondents contend the claimant did not sustain a compensable injury in 2008 while

providing employment services.  The claimant’s present condition is the result of a recurrence of the

1999 injury which is now barred by the statute of limitations, Ark. Code Ann. §11-9-702.  The

medical bill paid in December 2007, was a “replacement” expense that does not revive a claim

barred by the statute of limitations.  

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant and safety director, Charles

Hurley.

The claimant, age 43 (D.O.B. January 28, 1965) is 6'6" and weighs 375 lbs.  He has a high

school education and two years of training in body and fender work at a vo-tech school where he

played basketball.  The claimant has a commercial driver’s license (CDL).  The test for the CDL was

administered orally because the claimant is illiterate.

The claimant was employed to drive a truck picking up trash (as opposed to garbage) for the

sanitation department.  Originally, two people handled the route before changes were made and the

claimant had to work the route alone.  The claimant’s job duties required him to stop the truck; exit

the cab and descend the steps of the truck; and either physically pick up trash bags or use a catwalk

to operate a crane that would pick up large items (see photos).  There was a handrail on the cab of

the truck to aid the driver negotiating the steps and catwalk, but the claimant testified it broke under

his weight and he could not rely on it to enter and exit the cab of the truck.

The number of times the claimant had to get in and out of the truck each day varied

depending on the season and weather.  For example, the route was busier in the fall picking up leaves

and debris.  The claimant estimated he had to travel up and down the steps at least 200 times a day.
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In 1999, the claimant injured his right knee, requiring him to shift his weight to his left leg.

This claim was accepted as compensable, and the claimant received treatment at Willow House

(Argenta Health Care) before being referred to  Dr. Crow.  The doctor treated the claimant with

injections and checked his knee for fluid in the hopes of delaying a total knee replacement.   The

claimant testified his bills were paid until 2007.  The claimant tried to return to Dr. Crow in

December, 2007 but the carrier refused to authorize the visit.

The claimant remains symptomatic in both knees with pain, aching and swelling.  He uses

Motrin, braces, and applies heat or ice to help with the pain.  The claimant stated he has had to miss

a lot of time from work because of knee pain.

Charles Hurley, safety director since September 2005, testified he is in charge of workers’

compensation claims for city employees.  Mr. Hurley explained that truck drivers were trained to use

a “three point dismount” with the handrail and he was unaware of any broken handrail on the

claimant’s truck.  Mr. Hurley further explained that until policy changes in 2007 and 2008, there

were actually three ways for a city employee to receive medical treatment.  An employee could

receive treatment through (1) Argenta; (2) the group carrier, Municipal Health Benefit Fund; or (3)

the workers’ compensation carrier, Municipal League Workers’ Compensation Trust.

The city had a contract with UAMS to pay a yearly flat fee for employees to receive treatment

at Argenta.  This arrangement was for the convenience of city employees so they could just drop by

for treatment of minor problems (both personal illnesses and workers’ compensation injuries)

without making an appointment and taking off work.  The employees did not have to use their

insurance at Argenta (either group or workers’ compensation) and employees were not billed for

treatment.  Argenta also handled pre-employment physicals.  And while this arrangement is certainly

practical, I can see how an unsophisticated injured employee might be confused about which entity

was responsible for specifc bills, (Tr. p. 45).

In late 2006, the claimant told Mr. Hurley that he was having trouble getting in to see Dr.

Crow because of an unpaid bill from 2005, (Tr. p. 37-40, 43-44).  Mr. Hurley investigated the matter
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and determined that although the claimant had continued to receive treatment for his knees through

Argenta, his workers’ compensation case had lapsed sometime around 2004 and 2005 due to the

statute of limitations.  No testimony was presented from an adjuster explaining why the bill was not

paid or how the statute of limitations was calculated.

Mr. Hurley asked the city’s Finance Director to pay for the claimant’s 2005 bill so the

claimant could get back in to see Dr. Crow in 2006,  with the understanding that the claimant would

have to use his group insurance from then on to pay for treatment to his knees.

In January 2007, the employer’s group insurance carrier changed from Municipal Health

Benefit Fund to QualChoice, however the city still maintains their contract with Argenta.  In

February or March of 2008, the “company doctor” for workers’ compensation injuries became

Concentra instead of Argenta.

MEDICAL EVIDENCE

The medical records are not arranged in chronological order as directed in the prehearing

notice.

Initially, the claimant was treated by orthopaedic surgeon, Dr. Joe Crow:

Dr. Crow’s Letter of 2-17-00:
Mr. Johnson has an ongoing situation which will be symptomatic as
long as he is getting off and on trucks in this work, which he does, I
think daily.  This has not reached maximum medical healing and
probably will not do so until he is out of this type of work.

Explaining further, he has an ongoing problem that is continually
aggravated by his activities and somewhat by his weight.

It is not known what efforts, if any the employer made to accommodate the claimant’s

restrictions.  According to the clamant, his situation was made worse after his co-worker’s job was

eliminated.

On September 13, 2001, the claimant was treated at Argenta Health Care Services for an

injury to his left foot after stepping in a hole.  The report acknowledges that the claimant is all ready

taking medication for his knee.

The claimant returned to Dr. Crow who summarized the claimant’s history of injuries:



5

Dr. Crow’s report of 11-21-01:
This gentleman has been seen in this office for his knees, mainly the
right side, which started with an injury in 1998 when he bumped it
against a guardrail at work.  He later twisted it coming off truck and
had another injury then several months later.  Since that time, he has
been suffering from overuse syndrome, getting on and off the
sanitation truck he drives several hundred times a day.

He has patellofemoral pain syndrome with chondromalacia and his
previous MRI done about three years ago shows medial meniscal
irregularity, which probably represents a tear, particularly with his
history of locking intermittently.  He has an ongoing problem, which
is aggravated by his daily work of being on and off the truck
repeatedly.

...in my opinion, (he) will need steroid injections intermittently as
long as she (sic) is doing this type of work.  He may at some point,
come to an arthroscopic evaluation.  He has not reached maximum
healing since he has an ongoing problem that is continually
aggravated by the work activities.

The claimant returned to Dr. Crow on November 18, 2002 and June 5, 2002.  He was treated

conservatively with injections, knee braces, and medication.  The claimant saw Dr. Crow in follow-

up appointments during April and October, 2003, March and September 2004, September 2005, June

2006, April, May and September 2007 and received similar conservative treatment.

The claimant sought help at Argenta in February, 2008 for knee pain and was given

medication.  He went to Argenta for follow-up care in March, June and September, 2008, and

received similar conservative treatment.

FINDINGS & CONCLUSIONS

Dr. Crow informed the adjuster the claimant was suffering from a chronic condition caused

by his job duties that would require continuing medical treatment as long as he remained in that job.

In fact, Dr. Crow never released the claimant from his care and denied the adjuster’s request for a

rating because the claimant had not reached maximum medical improvement.  Both the adjuster and

the employer knew the claimant remained symptomatic and required medical treatment every year

since the initial injury in 1999.  Since the claimant had never been released from the doctor’s care,

he was still receiving treatment to improve his condition.  As such, his medical expenses were not

“replacement” services.   
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Accordingly, I find this claim is not barred by the statute of limitations, Plante v. Tyson

Foods, Inc., 319 Ark. 126, 890 S.W.2d 253 (1994) and Garland Foote v. Hiland Dairy Co., Full

Commission opinion filed January 17, 2002 (E802937).

I also find there was no new injury in 2008.  The claimant’s present condition is a

continuation of the 1999 injury which has worsened just as Dr. Crow predicted.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on January 1, 1999 at which time the claimant
sustained bilateral knee injuries at a compensation rate
of $266.00.

2. This claim is not barred by the statute of limitations.
The claimant has received medical treatment every
year paid by his employer or their carrier.  The
payment for expenses in 2005 was not “replacement
medicine.”  The bill was for Dr. Crow’s services
while the claimant was being actively treated for a
chronic condition.  Dr. Crow has never released the
claimant from his care.

3. The respondents are directed to pay medical expenses
for the claimant’s bilateral knee injuries within thirty
days of receipt, pursuant to Rule 30.

4. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the
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legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                                        
ELIZABETH W. HOGAN
Administrative Law Judge


