
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F806728

BARBARA JOHNSON,  EMPLOYEE CLAIMANT

KINDER HARRIS, INC., EMPLOYER RESPONDENT 

CANNON COCHRAN MGMT. SVCS., CARRIER RESPONDENT

OPINION FILED FEBRUARY 19, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on November 21,
2008 at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

ISSUES
A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits, anatomical impairment, wage loss  and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102; notice of the injury pursuant to Ark. Code Ann. §11-9-701, the statute of

limitations pursuant to Ark. Code Ann. §11-9-702; anatomical impairment pursuant to Ark. Code

Ann. §11-9-519 and Rule 34, and loss of earning capacity as defined by  Ark. Code Ann. §11-9-522

and Ark. Code Ann. §11-9-505.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on June 4, 2008 at which

time the claimant was earning sufficient wages to be entitled to a compensation rate of

$281.00/$211.00 in the event this claim is found to be compensable.

The claimant contends she injured her back on June 4, 2008 while cleaning up tornado

damage from her work area.  The claimant now seeks payment of medical expenses, temporary total

disability benefits from June 11, 2008 to November 11, 2008, a 7% rating, wage loss and attorney’s
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fees.

The respondents contend the claimant did not report a work-related accident on the day of

the injury.  In the event of an award, the respondents would not be liable before July 15, 2008, when

they were informed of this claim.  The respondents further contend the claimant did not suffer a

June, 2008 injury.  Her present condition is the result of a 2005 injury which is now barred by the

statute of limitations, or the result of an April, 2008 non-work-related fall.  The major cause of her

condition is preexisting and the impairment rating is unrelated to any alleged injury.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.  Between the time of the

prehearing conference and the date of the hearing the claimant changed her contentions without

notifying the Commission or updating her prehearing questionnaire.

The following witnesses testified at the hearing: the claimant and supervisor, David Ruff.

The claimant, age 57 (D.O.B. June 15, 1951) has a cosmetology license.  Since February 13,

1989, she has been employed by the respondent-employer as a production supervisor manufacturing

framed art, lamps and accessories.

In October, 2005 the claimant began experiencing occasional back pain and numbness in her

legs and toes.  Her physician, Dr. Garlapti, diagnosed degenerative disc disease and recommended

light duty with no prolonged sitting or standing and limited lifting  to 10-15 lbs.  She worked out an

accommodation with her employer  and continued working from 2005 to 2008.

On May 10, 2008 the manufacturing plant was hit by a tornado.  All of the employees were

laid off and received unemployment benefits.

In June, 2008, some of the employees were called back to work to help salvage some of the

inventory and clean up the plant.  The claimant was assigned to move boxes of trim moldings with

the president of the company, Chris Lindsey.  The claimant reminded  Ms. Lindsey she was unable

to lift the boxes because of her back so Ms. Lindsey instructed her to push the boxes.  Ms. Lindsey

left to take a phone call.  The claimant continued working and felt a tear and burning sensation in
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her back.  She told co-worker, Pat Lang and supervisor, David Ruff that she had hurt her back.  The

pain was so unbearable that she could hardly walk.  She left work about 15 minutes early.

The claimant called her physician Dr. Morgan and obtained an appointment for the next

morning.  Eventually, Dr. Garlapti administered steroid injections which were not beneficial.

In comparing her pre and post injury symptoms, the claimant stated that before the accident

her pain was occasional and now it is constant.  She also felt the pain was higher up her spine than

usual and the burning sensation was a completely new symptom.  

The claimant spoke with Chris Lindsey and David Ruff about her work excuse slip from Dr.

Garlapti.  She asked them about filing for workers’ compensation benefits and Ms. Lindsey told her

that because she had a preexisting back condition, she was not entitled to workers’ compensation.

Ms. Lindsey told her to file for unemployment benefits again.  The claimant followed Ms. Lindsey’s

instructions but the unemployment application was denied as she was physically unable to work.

Although present in the courtroom, Ms. Lindsey did not testify.

The claimant has not worked since the accident.  The claimant stated she ran into Ms.

Lindsey at Wal-Mart on the Saturday  following the Thursday accident and told her that Mr. Ruff

had not called her to return to work.  However, the claimant  was not released to return to work until

November, 2008 when Dr. Rosenzweig assessed a 7% rating to the body as a whole.

During cross-examination the claimant was asked about a reference to a May 29 steroid shot

one week before the accident at work.  Neither the claimant nor the respondent provided any

correlating medical records for May 29, 2008.   The claimant denied that the shot was for her back

and explained that she received allergy shots in her hip from her primary care physician, Dr. Chris

Morgan, (Compare  pp. 4 and 13 of the claimant’s exhibit packet).  Another medical report mentions

a fall on April 12, 2008.  The claimant stated she fell and hurt her knee at work.  She reported this

accident to her supervisor and personnel manager, Mary Cunningham,  but no report was completed.

Her knee was bruised but the injury resolved.

David Ruff testified he has known the claimant and her husband for over  20  years.  He
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remembered  the claimant came to see him and told him she was leaving because she wasn’t going

to do any more heavy lifting.  She said she was afraid of re-injury but did not report a work-related

injury.  Because she was mad, Mr. Ruff let her go, thinking she needed time to cool off.

The claimant’s physician issued a work excuse slip which Mr. Ruff could not understand.

He asked the claimant to come in to the office to discuss the matter.  At the meeting, Ms. Lindsey

asked the claimant if her condition was work related but the claimant told them no, her condition was

pre-existing.  They did not discuss unemployment benefits.  Since the meeting, Mr. Ruff has left

messages asking the claimant to come back to work to help reorganize the plant but she has not

returned.

Mr. Ruff testified the company’s policy was to report accidents to Mary Cunningham who

would arrange treatment with the company physician.

MEDICAL EVIDENCE

In 2005, the claimant was diagnosed with mild degenerative disc disease comprised of a disc

bulge at L1-L2, desiccation at L3-L4, desiccation and minimal narrowing of the left and right neural

foramina at L-5, and desiccation and a small annular fissure at L5-S1.  A vertebral hemangioma was

noted at T-11 and edema was found at L3 and L5.  Dr. Garlapti prescribed medication and epidural

steroid injections for low back pain and right leg radiculopathy.  He advised her against pushing,

pulling, carrying more than 10-15 pounds, twisting and prolonged sitting or standing.  These work

restrictions were sent to Ms. Lindsey on January 17, 2006.

On June 5, 2008, the claimant saw her family physician, Dr. Morgan for back pain after

performing manual labor for the respondent-employer following a tornado.  His examination

revealed subjective “tenderness” along the paraspinal muscles.  Medication was prescribed and Dr.

Morgan gave her a note to take to her employer advising the claimant was unable to lift anything.

The claimant was seen at Arkansas Pain Center on June 11, 2008 complaining of pain in her

left hip, leg, and toes.  The report indicates the claimant had a steroid shot on May 29, 2008, and fell

on April 12, 2008.  Dr. Garlapti administered an epidural steroid injection and advised the claimant
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to remain off work until July 18, 2008.

A repeat MRI scan performed June 13, 2008 revealed a new central disc protrusion at L2-L3

and new annular tears at L4-L5 in comparison with the 2005 scan.

Dr. Garlapti administered another injection on June 18, 2008 which the claimant did not find

helpful.

The claimant was seen by Dr. Calhoun on July 10, 2008.  The claimant gave a history of

injury cleaning up at work, (lifting over 50 pounds, pushing and pulling) after a tornado.  Dr.

Calhoun  mentioned that Dr. Morgan gave the claimant a steroid injection for back pain the day after

injury.  Dr. Morgan’s report of June 5, 2008 shows the claimant received a Decadron and Kenalog

shot.   Dr. Calhoun reviewed the MRI scan and opined the claimant was not a surgical candidate.

He referred her to Dr. Garlapti for pain management.

Dr. Garlapti saw the claimant on July 15, 2008.  He prescribed physical therapy and excused

her from work until September 15, 2008.  He administered another injection on September 11, 2008.

On November 19, 2008 Dr. Garlapti signed a report opining the claimant’s  work was the

major cause of her present condition.  He also indicated the claimant was unable to work.

The carrier sent the claimant to Dr. Ken Rosenzweig on November 11, 2008 for a second

opinion.  He assessed a 7% rating for the new findings on the MRI scan.  He noted there was a 3 year

gap between MRI scans so he could not say with any certainty that an injury in 2008 caused these

new findings.  He felt the claimant could return to work and recommended an FCE to evaluate her

restrictions.  He also noted the claimant would require continuing treatment for pain management.

According to Dr. Rosenzweig, the claimant refused to return to work and applied for Social Security

Disability benefits.

Relationships:
Preexisting is positive for degenerative disease.  She had required
spinal intervention in the past.  It had been three years working
restricted duty at the time of her alleged injury.  The causation was
overuse with lifting excessive weight in a repetitive fashion in a time
of need with respect to a natural disaster.

Prognosis:
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Her prognosis is felt to be fair to good.  Her clinical examination
reveals more of a mechanical lumbosacral discomfort with tenderness
over the SI joint.  She does not have any findings that correspond to
disk protrusion or an annular tear.

MMI
She is five months from her alleged injury.  She appears to have
stabilized in her recovery.  She is reported to have an increasing
annular tear and a noncompressive disk protrusion although it had
been three years since her previous study.  One cannot say with
reasonable medical certainty that the lifting created these injuries but
they may have been manifested as a result of her back pain from
excessive use beyond her conditioning.

Work Capacity
It is felt that Ms. Johnson could return back to work in the capacity
that she was working prior to this injury.  There is a psychosocial
issue regarding her resentment of having to perform these activities
beyond her capabilities.  She was documented not (sic) as not being
conditioned to do repetitive lifting.  She had been working restricted
duty over the past several years.  She has an issue regarding her
supervisor demanding she perform these activities even though she
questioned that she was unable to do so.  One would expect that (sic)
the lumbar strain to improve with adequate time with (sic)
medication, injection, therapy and possible bracing.  The alleged new
findings of the small disk protrusion and annular tear are not
dissimilar to what she already had preexisting at other levels.

Question 2A:
Based on objective testing, pre and post alleged injury, there are
reports of changes at two levels with an annular tear and a disk
protrusion... they are new findings... And therefore...she is a candidate
for 7% impairment.

Question 3A:
One cannot say with reasonable medical certainty that the excessive
lifting on June 4, 2008 created the new changes at the L2-L3 and L4-
L5 levels.  She already had disk protrusions and annular tears at other
levels with degenerative disease.  Therefore, one might speculate that
the changes may have predated these lifting activities.  With her age,
overall deconditioning, and lack of training for excessive lifting,
pushing, and pulling, these activities manifested her symptoms
whether it is a major causation or not.

Dr. Rosenzweig seemed equivocal on the issue of causation.  I find the preponderance of the

evidence standard is satisfied by correlating the claimant’s change in her work duties, with the

change in her symptoms and the discovery of two new disc levels of objective medical findings.
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FINDINGS AND CONCLUSIONS

In pertinent part, Ark. Code Ann. §11-9-702 provides:

A claim for compensation for disability on account of an injury...
shall be barred unless filed with the Workers’ Compensation
Commission within two (2) years from the date of the compensable
injury.

In cases where any compensation, including disability or medical, has
been paid on account of injury, a claim for additional compensation
shall be barred unless filed with the Commission within one (1) year
from the date of last payment of compensation or two (2) years from
the date of the injury, whichever is greater.

The respondents contend the claimant’s present condition is related to a 2005 injury which

is now barred by the statute of limitations.  However, the evidence of record proves the claimant was

able to work with accommodations for three years after she was diagnosed with degenerative disc

disease in 2005 and it wasn’t until 2008  that the claimant’s symptoms increased and changed from

left to right-sided symptoms.  The comparative MRI scans revealed new findings.  Therefore, I find

the claimant’s present condition is a new injury and not a recurrence.  The statute of limitations is

inapplicable to the case at bar.

The respondents also contend the claimant did not sustain a compensable injury in 2008. As

this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must be strictly

construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving the

following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
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identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

After reviewing the lay testimony I find the claimant reported two injuries to her employer.

The employer declined to file an accident report for an April, 2008 knee injury and declined to file

an accident report for a June, 2008 back injury.  Her employer ignored work restrictions that had

been accommodated for 3 years and assigned her to moving heavy boxes in June, 2008.  The

claimant left work early due to back pain and saw her family physician the next day reporting

increased back pain after cleaning up tornado damage.  Comparative MRI scans showed changes in

her spine.  The claimant had been able to work for 3 years without missing time from work  prior

to June, 2008, supporting her claim of a new injury.

Therefore, I find the claimant’s injury arose out of a specific incident, causing internal

damage, supported by objective evidence entitling the claimant to payment of medical expenses and

temporary total disability benefits.

The changes noted on the 2008 MRI scan were rated at 7% as discussed in Dr. Rosenzweig’s

report of November 11, 2008.

Ark. Code Ann. §11-9-102:
Permanent benefits shall be awarded only upon a determination that
the compensable injury was the major cause of the disability or
impairment.

Dr. Rosenweig’s rating was limited to the changes observed on the comparative MRI scans from

2005 and 2008.  There is no evidence the rating was combined with the claimant’s preexisting

condition.  Therefore, I find the 7% rating for a disc protrusion at L2-L3 and annular tears at L4-L5

is for a compensable injury which is the major cause of the disability or impairment.

The claimant has asked for wage loss in excess of the impairment rating.
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Wage loss is the degree to which the compensable injury has affected
the claimant’s earning capacity.  The extent of disability is a question
of fact for the Commission.  Cross v. Crawford County Memorial
Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Factors to be
considered in assessing wage loss include the claimant’s, age,
education, work experience, medical evidence and other matters
which may reasonably be expected to affect the workers’ future
earning power such as motivation, post-injury income, bone fide job
offers, credibility, or voluntary termination.  Glass v. Edens, 233 Ark.
786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.
App. 313, 663 S.W.2d 946 (1984),  Curry v. Franklin Electric, 32
Ark. App. 168, 798 S.W.2d 130 (1990), and Oller v. Champion Parts
Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

Ark. Code Ann. §11-9-505:
The employee shall not be required to enter any program of
vocational rehabilitation against his or her consent; however, no
employee who waives rehabilitation or refused to participate in or
cooperate for reasonable cause with either an offered program of
rehabilitation or job placement assistance shall be entitled to
permanent partial disability benefits in excess of the percentage of
permanent physical impairment established by objective physical
findings.

According to the claimant she had one conversation with Ms. Lindsey about returning to

work before she had even been released from her physician’s care.  She did not return to work after

her release and has made no effort to find employment elsewhere.  She has not requested vocational

rehabilitation.  According to Dr. Rosenzweig’s report of November 11, 2008, the claimant had no

intention of returning to work.

Therefore, I find the claimant is unmotivated to return to the workforce and is therefore not

entitled to any wage loss benefits.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on June 4, 2008 at which time the claimant was
earning sufficient wages to be entitled to a
compensation rate of $281.00/$211.00.

2. The claimant has proven by a preponderance 
of the credible evidence that she sustained a
compensable injury, caused by a specific incident,
arising out of and in the course of her employment
which produced physical bodily harm, supported by
objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-
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9-102.

3. The claimant gave notice of her injury in June, 2008
when she discussed her work excuse slip with her
employer.

4. The respondents are directed to pay medical expenses
within thirty days of receipt pursuant to Rule 30.

5. The respondents are directed to pay temporary total
disability benefits from June 11, 2008 to November
11, 2008 as she remained in her healing period unable
to work based on the opinions of Dr. Garlapti and Dr.
Rosenzweig.

6. The respondents are directed to pay permanent partial
disability benefits equivalent to a 7% rating to the
body as a whole based on Dr. Rosenweig’s rating.

7. The claimant is not motivated to return to the
workforce and is therefore not entitled to any wage
loss disability benefits.

8. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

9. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49
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Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                            
ELIZABETH W. HOGAN
Administrative Law Judge


