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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 6, 2008, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 24, 2008.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at the hearing.

A copy of the Pre-hearing Order was made Commission Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties and the Pre-hearing

Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed at all relevant

times.

3. The claimant earned sufficient wages to entitle him to the maximum

compensation rate for a temporary total disability rate of $440.00 and

a permanent partial disability rate of $330.00.

4.  The claimant was employed by Ameron International from May of

1990 until December of 2003.

By agreement of the parties, the issues to be litigated are:

1.  Whether the claimant sustained a compensable injury and is entitled

to related benefits.

2. Whether the claimant’s claim is barred by the statute of limitations.

3. Claimant’s entitlement to temporary total disability benefits, medical

benefits, and attorney’s fees.

4. Claimant reserves all other issues.

The record consists of a one volume transcript of the August 6, 2008, hearing

consisting of the testimony of the claimant, Wilbert Johnese, Ronald Glover, Tommy

Wills, and Jay Gandy, PhD, and all documentary evidence consisting of

Binder 1:

I. Commission’s Exhibit 1 (Pre-hearing Order)
II. Respondents’ Exhibit 1 (Report of Henry Simmons, Jr., M.D., Ph.D.)
III. Respondents’ Exhibit 2 (Abstract of medical exhibit)
IV. Respondents’ Exhibit 3 (Medical exhibit)
V. Respondents’ Exhibit 4 (Deposition of Christine Stanley 3/27/08)
VI. Respondents’ Exhibit 5 (Curriculum Vitae of Jay Gandy, Ph.D.)
VII. Respondents’ Exhibit 6 (Form AR-C)
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Binder 2:

VIII. Claimant’s Exhibit 1 (Employment Records)
IX. Claimant’s Exhibit 2 (Social Security Records)
X. Claimant’s Exhibit 4 ( Deposition of Wilbert Johnese 5/3/07)
XI. Claimant’s Exhibit 5 (Deposition of Wilbert Johnese 5/7/07)
XII. Claimant’s Exhibit 6 (Deposition of Wilbert Johnese 8/20/07)

Binder 3-6:

XIII. Claimant’s Exhibit 3 (Abstracted Medical and Pathology records)

Binder 7:

XIV. Claimant’s Exhibit 7 (Deposition of Wilbert Johnese 1/8/08)
XV. Claimant’s Exhibit 8 (withdrawn)
XVI. Claimant’s Exhibit 9 (Deposition of Bobby McNew 2/22/08)
XVII. Claimant’s Exhibit 10 (Deposition of Archie Brown 5/8/08)
XVIII. Claimant’s Exhibit 11 (Deposition of Roland Gasmena 4/20/08)

Binder 8:

XIX. Claimant’s Exhibit 12 (Report of Daniel Teitelbaum)
XX. Claimant’s Exhibit 13 (Deposition of Daniel Teitelbaum 1/15/08)
XXI. Claimant’s Exhibit 14 (Report of Thomas Selders, Ph.D.)

Binder 9:

XXII. Claimant’s Exhibit 15 (Deposition of Thomas Selders 1/21/08)
XXIII. Claimant’s Exhibit 16 (Deposition of Christine Stanley 3/27/08)
XXIV. Claimant’s Exhibit 17 (Ameron’s responses to Interrogatories)
XXV. Claimant’s Exhibit 18 (Ameron’s responses to Interrogatories)
XXVI. Claimant’s Exhibit 19 (Ameron’s responses to Requests for

Production)
XXVII. Claimant’s Exhibit 20 (Ameron’s responses to Requests for

Production)
XXVIII. Claimant’s Exhibit 21 (ESIS’ responses to Interrogatories)
XXIX. Claimant’s Exhibit 22 (ESIS’ responses to Requests for Production)
XXX. Claimant’s Exhibit 23 (ESIS’ responses to request for admissions
XXXI. Claimant’s Exhibit 24 (Summary report - permit application)
XXXII. Claimant’s Exhibit 25 (Claimant’s response to pre-hearing

questionnaire)
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Binder 10:

XXXIII. Claimant’s Exhibit 26 (MSDS’s)
XXXIV. Claimant’s Exhibit 27 (PPG Document Production)

Binder 11:

XXXV. Claimant’s Exhibit 28 (Ashland Document Production)

Binder 12:

XXXVI. Claimant’s Exhibit 29 (Chemcentral Document Production)
XXXVII. Claimant’s Exhibit 30 (Shell Document Production)
XXXVIII. Claimant’s Exhibit 31(OSHA documents)
XXXIX. Claimant’s Exhibit 32 (Rohm and Haas and Morton

documents)
XL.            Claimant’s Exhibit 33 (Correspondence)
XLI.            Claimant’s Exhibit 34 (Select pleadings)

In addition, I have blue-backed a copy of the Interim Order filed November

4, 2008, the Claimant’s post-hearing briefs filed on September 5, 2008, and

November 17, 2008, and the Respondents’ post-hearing briefs filed on September

5, 2008, and November 14, 2008, which are incorporated into the record of this

proceeding. 

FACTUAL BACKGROUND

The claimant, Wilbert Johnese, is 48 years old (d.o.b. 5/22/60).  He was

employed by Ameron International ("Ameron" or “Ameron International”), a

commercial paint manufacturer for approximately twelve years from 1990 until

December of 2003.

In 1980 -1981, he worked at Brown Eagle warehouse at CIBA-Geigy

Chemical as a laborer, where he worked around liquid and powder fertilizers and

pesticides.  From 1979 -1980 and 1981 - 89, he worked for W.R. Grace, in its home
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improvement division.  As a lumber salesman and manager, he handled treated

materials, cleaned up paint, and used thinners, mineral spirits, and other solvents.

He was also trained in Accutint (paint-mixing).

He began work for Ameron in Louisiana in May, 1990, as a warehouse

manager in charge of the warehouse for the Gulf District.   He moved to the Little

Rock facility for Ameron in September, 1996.  He worked in the small batch

department at the main Ameron facility on Vimy Ridge Road until the spring of

1997.  In the spring of 1997, he moved to the 65th Street Ameron location in Little

Rock and worked in the Accutint department until September, 2002, when he

returned to the Ameron facility in Louisiana.  On December 6, 2002, he was

diagnosed with Acute Myeloid Leukemia, hereinafter referred to as "AML” or

“leukemia”.  AML is a blood cancer, a malignancy of the white blood cell precursors

which proliferate at an abnormally rapid pace and lose their ability to differentiate

into more normal blood cells.  Johnese sought medical treatment throughout the

year of 2003 and was able to return to work on December 1, 2003.  He worked for

a day or two but due to his concern that he would be exposed to chemicals with a

weakened immune system, he left and did not return to work at Ameron.  He has

not worked since December of 2003 and has been on social security disability

benefits since October of 2004.

The claimant testified, while employed by Ameron, he suffered inhalation of

and skin exposure to, benzene-containing paints, thinners, cleaners, colorants, coal

tar, and coal tar pitch used as raw materials and component products on a daily
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basis.  He testified that he was in daily contact with raw material solvent products

and Ameron International finished products that contained benzene and benzene

derivatives, including, but not limited to, Epoxies,450 HS (high flash naphtha, &

1,2,4, Trimethylbenzene), 450 GL’s (high flash naphtha, toluene, & 1,2,4,

Trimethylbenzene ), paints, thinners, reducers, and other paint and solvent products

containing benzene, aerosol paints (some of which contained 21%-38% by-weight

Benzene and benzene derivatives such as Mineral Spirits, Xylene, Stoddard

Solvent, Styrene [aka vinylbenzene], High Flash Naphtha, 1,2,4 Trimethylbenzene,

Ethylbenzene, Hydrocarbon Resin, Heavy Aromatic Naphtha, Mineral Spirits, and

VM & P Naphtha), Resins (some of which contained 25% by-weight Benzene and

benzene derivatives such as Xylene and Ethylbenzene), Colorant Pastes (some of

which contained 45% by-weight Benzene and benzene derivatives such as Xylene

and Ethylbenzene, Thinners and cleaners such as T-5, T-10, etc. and Amercoat 8,

12, 15, 65, 101, 924 and others (most containing Heavy Aromatic Naphtha,

Naphthalene, Trimethylbenzene, Xylene, Toluene, Stoddard Solvents, Methyl Ethyl

Ketone, Acetone Cyclohexanone, and Ethylbenzene), Coal Tar Epoxy (containing

an avg. of 52% by-weight Benzene and benzene derivatives such as Coal Tar,

Xylene and Ethylbenzene), and Primers (some of which contained 77% by-weight

Benzene and benzene derivatives such as Epoxy Resin, High Flash Naphtha, and

1,2,4 Trimethylbenzene).

Johnese contends that the evidence demonstrates that he was exposed to

dangerous levels of hazardous and carcinogenic fumes, vapors, and liquids through
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breathing, ingestion, and dermal contact while performing and under the direction

of Ameron International, the following tasks: 

1. Participation in the manufacture, blending, and preparation of

industrial paints and coatings using coal tar and coal tar pitches, and

benzene-containing solvents;

2. Participation in the manufacture, blending, and preparation of

benzene-containing aromatic hydrocarbon solvent blends and

solvent products;

3. Participation in the blending, preparation, and addition of colorant

pastes to Ameron coatings products;

4. Participation in “sprayouts” and “drawdowns”; 

5. Participation in the cleaning of mixing vessels and equipment - also

known as “tank washing”; and

6. Participation in the mopping of floors at Ameron using benzene-

containing solvents in the same manner as one uses a mop and

bucket with water. 

He contends that these exposures were of sufficient duration and intensity

so as to be the cause or a substantial contributing factor to the development of

leukemia.  Johnese testified that he specifically recalled a specific day when he

suffered extensive exposure to Amercoat 68HS, a benzene-containing epoxy primer

manufactured by Ameron using raw materials including benzene containing

aromatic hydrocarbon solvents.  Because of the high heat in the warehouse, lids of

some cans of Amercoat 68HS popped off and this product covered the claimant
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from head to toe.  He had to remove and discard his clothing in order to get the

product off his skin.  He used Amercoat 12 Cleaner, a benzene-containing solvent

blend in an attempt to remove the product from his skin.   Because the hair on his

body was matted with the Amercoat 68HS product, and because the Amercoat 12

Cleaner solvent would not remove it all, Johnese had to have his hair completely cut

off.  Johnese recalled one specific day when a plant manager saw the workers

using certain Ameron solvent products and told them to stop using the solvents,

although the workers had been previously told to use any of the thinners to clean

up messes and spills at Ameron. 

Johnese further testified that safety at Ameron consisted of shop safety

practices.  He  wore a respirator when he was directly over the mixing vessel and

occasionally wore a paper dust mask when dumping paste and powder, which were

provided to Johnese upon his request.   Johnese testified that he was not informed

of any safety issues or dangers regarding benzene.

Johnese testified that prior to his diagnosis, he had always been a healthy

person.  He never smoked and came from a non-smoking household.  After

diagnosis, Johnese underwent aggressive chemotherapy, suffered a stroke, and

underwent brain surgery to remove dead brain tissue.

The claimant’s medical records reflect that the claimant sought treatment

from Dr. Billy Evans at Baptist Health on November 18, 2002, with complaints of

persistent fatigue, chills, sweats, bleeding gums, nausea, unexplained weight loss,

and fevers.  On December 5, 2002, Johnese presented to the Ochsner Clinic with

similar complaints.  The claimant was seen by Drs. William P. Brown and Archie
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Brown.  After lab tests were conducted, Johnese was diagnosed with leukemia.  He

was immediately hospitalized and the diagnosis was confirmed at the Ochsner

Foundation Cancer Division by Dr. Cole, the head of oncology.  The claimant began

aggressive chemotherapy for approximately 8 weeks.  While under treatment, the

claimant suffered strokes and hemorrhaging.  On February 27, 2003, the claimant

underwent a neurological examination by Dr. Felberg.  In responses to a Neurology

Patient Questionnaire, the claimant disclosed that he had chemical exposure to

paint and that his occupation was accutint specialist.  He responded in the negative

to all other social factors (smoking, alcohol, street drugs, HIV risk factors, live

alone).

Johnese underwent brain surgery in March of 2003, following an MRI which

identified dead spots/patches in his brain.  In May of 2003, Johnese underwent

more chemotherapy and was in the hospital through August of 2003.  In October of

2003, the claimant was told by Dr. Archie Brown that he was in remission.

The claimant has not had any recurrent AML problems, but has stiffness,

tingling, and numbness on his left side, his memory comes and goes, and he cannot

explain certain things to people - like when trying to help his son with his homework.

He cannot be around sick people and must avoid crowded places because he has

a greater risk of infection than others.

DISCUSSION

The claimant contends that during the course of his employment, he

sustained a compensable injury on or about December of 2003 as the result of

exposure to toxic substances and chemicals and that he has been diagnosed with
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Acute Myelogenous Leukemia.  The claimant contends he is entitled to temporary

total disability benefits from the date last worked until a date yet to be determined,

as well as medical benefits and attorney’s fees.

The respondents contend that the claimant cannot meet his burden of proof

that he sustained a compensable injury or occupational disease from his

employment at respondent employer.  The respondents assert that it is their

understanding that the claimant received a diagnosis of myeloid leukemia in

December 2002 and that the claimant remained employed by respondent employer

until December 2003.  The respondents further assert that the claimant’s workers’

compensation claim is barred by the statute of limitations.

I.  EVIDENTIARY RULING

At the hearing, the claimant sought to introduce Exhibit 34, consisting of

select pleadings from a civil lawsuit filed by the claimant and his wife against the

respondents and other third party defendants.  Respondents objected to the

introduction of the documents asserting that the documents had no relevance to this

proceeding and that the documents had not been provided within seven days of the

hearing as required by the Pre-hearing Order in this case.  Claimant argued that the

documents were in the possession of the respondents’ law firm and were the basis

for the jurisdiction of the instant proceeding before the Arkansas Workers’

Compensation Commission.  I find that the documents are admissible and will be

afforded the appropriate weight to which they are entitled.  I further find that the

lateness of the production of the documents by the claimant is not prejudicial to the
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respondents since the documents were in the possession of respondents at least

seven days prior to the hearing.

II. COMPENSABILITY

A “compensable injury” is defined as an accidental injury... arising out of and

in the course of employment....” Ark. Code Ann. §11-9-102(4)(A)(i) (Supp. 2003).

“Arising out of the employment” refers to the origin or cause of the accident and the

phrase “in the course of employment’ refers to the time, place and circumstances

under which the injury occurred.  Gerber Products v. McDonald, 15 Ark. App. 226,

692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment. The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks. J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

A compensable injury does not include an “injury which was inflicted upon the

employee at a time when employment services were not being performed ....”  Ark.

Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2003). An employee is performing

“employment services” when he or she “is doing something that is generally

required by his or her employer.”  White v. Georgia-Pacific Corp., 339 Ark. 474, 478,

6 S.W.3d 98, 100 (1999). The test for determining whether the employee was

performing employment services at the time of the injury is “whether the injury

occurred within the time and space boundaries of the employment, when the

employee [was] carrying out the employer’s purpose or advancing the employer’s
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interest directly or indirectly.” Pifer v. Single Source Transp., 347 Ark. 851, 69

S.W.3d 1 (2002).

Ark. Code Ann. § 11-9-102 provides that in order for a claimant to prove a

gradual onset claim, he must show by a preponderance of the evidence several

factors.  However, under the provisions, leukemia or cancer is not one of the listed

conditions.  Therefore, this claim must fall under the occupational disease

provisions of the Arkansas Workers’ Compensation Act.   Ark. Code Ann. § 11-9-

601, provides in relevant part that:

(e)(1)(A) “Occupational disease”, as used in this chapter, unless the
context otherwise requires, means any disease that results in
disability or death and arises out of and in the course of the
occupation or employment of the employee or naturally follows or
unavoidably results from an injury as that term is defined in this
chapter.
(B)  However, a causal connection between the occupation or
employment and the occupational disease must be established by a
preponderance of the evidence.

* * *
(3)  No compensation shall be payable for any ordinary
disease of life to which the general public is exposed.

III.  STATUTE OF LIMITATIONS

Ark. Code Ann.  § 11-9-702 (2)(A) provides that, 

A claim for compensation for disability on account of injury which is
either an occupational disease or occupational infection shall be
barred unless filed with the commission within two (2) years from the
date of the last injurious exposure to the hazards of the disease or
infection. 

In Pina v. Wal-mart Stores, Inc., the Arkansas Court of Appeals addressed

the issue of whether a gradual onset claim was barred by the statute of limitations.

19 Ark. App. 77, 208 S.W.3d 236 (2005).   Pina argued that her claim filed in April
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of 2002 was not barred because she did not become aware of her diagnosis until

January of 2002 and was not aware of that her injury was work-related until October

of 2001.  The Court rejected Pina’s argument noting that “a claimant’s awareness

that her injury is causally related to the working environment is not an element of the

inquiry.” Id.  The Court noted that Pina had been diagnosed by another doctor with

carpal tunnel one year earlier and medical records revealed that Pina had

complained of numbness in her hands and wrists to her supervisor in 1999.  Finding

that the claimant’s injury became apparent to her by at least October 1999, the

Court found that the claim was barred by the statute of limitations.  Id. 

In Chambers v. International Paper Co., 56 Ark. App. 90, 938 S.W.2d 861

(1997), the Arkansas Court of Appeals held that the claimant’s asbestosis claim was

barred by the applicable statute of limitations.  Chambers argued that the statute of

limitations in a latent disease case involving exposure to asbestos begins to run

from the date of an informed diagnosis of an asbestos-related disease.  He argued

that his claim was not time-barred in light of a statutory exception set out in Ark.

Code Ann. § 11-9-701, which provides that failure of the employee to give the

employer notice does not bar the claim if the employer had knowledge of the injury,

if the employee had no knowledge that the condition or disease arose out of and in

the course of the employment, or if there is another satisfactory reason the notice

could not be given.  The Court rejected the claimant’s argument on the basis that

the statutory exception only serves to excuse the employee’s failure to notify the

employer of an injury and has no direct application to the failure to timely file a

claim.  Id.  The Court also found that the claimant knew or should of known of his
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condition in light of several medical evaluations that documented his lung condition.

The Court noted that he did not return to work after May 16, 1990, the day of his last

possible injurious exposure to asbestos and claim was filed nearly six weeks after

the three-year statute of limitation had expired.  Id.

In Smith v. Aluminum Company of America, the Arkansas Court of Appeals

rejected the claimant’s argument in a hearing loss case that the statute of limitations

did not begin to run until the injury becomes apparent and the claimant knows or,

by the exercise of reasonable diligence, should discover the causal connection

between the injury and his employment.  78 Ark. App. 15, 76 S.W.3d 909 (2002).

The claimant argued that the limitations period was tolled because although he was

aware of his hearing loss more than two years before he filed his claim, he was not

aware of the fact that it was work-related.  Id.  The Court held that the Arkansas

Supreme Court decision in Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d151 (1999) was controlling precedent. 78 Ark. App. 15, 76 S.W.3d 909

(2002). The Court observed that the only pertinent inquiry was when the hearing

loss became apparent to the claimant and that the claimant’s awareness that his

hearing loss is causally related to the work environment was not announced as an

element of the inquiry. Id.  In Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d151 (1999), the Supreme Court of Arkansas held that the statute of

limitations commences when the injury becomes apparent and the claimant suffers

a loss of earnings on account of the injury.  In the instant case, Johnese’s leukemia

became apparent in December of 2002 at which time he began to lose time from

work.   
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1 AWCC Advisory 97-2 provides that Opinions which merely “affirm and
adopt” the opinion of an Administrative Law Judge are not designated for
publication and shall not be published by the Commission.  Said opinions
shall not be cited, quoted or referred to in any argument, brief, or other
materials presented to the Commission (except in continuing or related
litigation . . .).

In support of his argument that his claim was timely filed, the claimant’s brief

relies on the dissenting opinion in the case of In Raymond Wheeler v GDX et al

(F306412).1 In Wheeler, the claimant filed a claim for workers’ compensation

alleging that he developed a chronic, and ultimately fatal, liver disease as a result

of job-related chemical exposures.  The evidence showed that Wheeler frequently

came in contact with a variety of chemical solvents and products that contained

chemical solvents during the course of his job duties; most commonly toluene,

benzene, xylene, and others.  In addressing the respondents’ contention that the

claim was barred by the statute of limitations, the Full Commission held that the

applicable statute of limitations was set out in Ark Code Ann. §11-9-702 (2)(A),

providing as follows:

A claim for compensation for disability on account of injury which is
either an occupational disease or occupational infection shall be
barred unless filed with the Commission within two (2) years from the
date of the last injurious exposure to the hazards of the disease or
infection.

The Full Commission found that the claimant transferred out of a position

requiring the use of chemicals into a new position in which he did not work with the

same chemicals and therefore his last injurious exposure occurred on March 5,

2001.  His claim was filed June 16, 2003.   Finding that the claim was filed more

than two years from the date of the last injurious exposure, the Full Commission
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held that the statute of limitations was a bar to the claim.  The dissenting opinion

asserted that the majority erroneously concluded that the claimant’s new job

assignment in March of 2001 ended his exposure to injurious chemical toxins in light

of evidence that the claimant in his new job at the plant would have still been

exposed to the chemicals, from time to time, that caused him to develop liver

disease.  The claimant in the instant case argues that Johnese continued to be

occupationally exposed to the chemicals as late as December 5, 2003, and did not

reasonably associate acute myelogenous leukemia with the chemicals at Ameron

until May of 2005.  He argues that the statute of limitations should be tolled based

on the discovery rule.  However, I find that the claimant’s arguments are not

supported by the facts or the law.   The preponderance of the evidence in the

instant case demonstrates that Johnese, unlike Wheeler, was diagnosed with the

leukemia on December 5, 2002, and immediately left his employment.  Although he

returned for a day or two in December of 2003, there is no evidence that he was

exposed to any chemicals or that he suffered any injury.  In fact, his leukemia was

in remission as of October of 2003 and has remained in remission.

In the instant claim, the evidence demonstrates that  Johnese was diagnosed

with leukemia on December  5, 2002.  On December 6, 2002, he was admitted to

Ochsner Hospital for intensive chemotherapy for leukemia.  On December 9, 2002,

Ameron personnel were informed of the claimant’s diagnosis.  From December 6,

2002, until November of 2003, the claimant continued to undergo treatment for his

leukemia and related medical problems.  On November 18, 2003, Ameron was

notified that the claimant could return to work on December 1, 2003 on the condition
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that he  “... be provided with a face (airway) protection mask if he has any exposure

to toxic agents.”  On December 1, 2003, the claimant returned to work at Ameron.

Between December 2-5, 2003, the claimant testified that he saw a label on a

product that indicated ingredients “could cause Blood Changes” and requested to

be transferred to a job position or area where he was not working with or around

toxic chemicals.  On December 11, 2003, Ameron was notified by a letter written by

Dr. Archie Brown that “it would be unwise for him [Johnese] to have any regular

contact with substances that are known to cause hemotologic toxicity”.  On February

4, 2004, the claimant’s employment with Ameron was terminated on the basis that

his physician would not release him to work in paint manufacturing.  On June 1,

2005, the claimant filed a claim with the Arkansas Workers’ Compensation

Commission with an injury date of January 1, 2005.  On August 9, 2005, the

claimant was notified that his claim was being denied for the reason that his

condition did not arise out of or in the course of employment.  On August 26, 2005,

the claimant filed a lawsuit in Pulaski County Circuit Court against Ameron and

other named defendants for damages as a result of contracting Acute Myelogenous

Leukemia due to workplace exposure to benzene-containing products.  On August

16, 2006, Ameron was dismissed from the lawsuit (citing Ark. Code Ann. §11-9-105

as the basis for its dismissal).  On September 22, 2006, the claimant filed a claim

with the Arkansas Workers’ Compensation Commission for total disability with a

date of accident of December 1, 2003, and the cause of injury shown as “Employee

diagnosed with Acute Myelogenous Leukemia”.
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The evidence demonstrates that the claimant began having symptoms in

early November of 2002 and was diagnosed with leukemia in December of 2002,

at which time he left work and began immediate medical treatment.  Although the

claimant returned to work on December 1, 2003, he left within a few days due to his

concern that he would be exposed to chemicals with a weakened immune system.

The evidence further shows that as of October of 2002, his leukemia was in

remission and has remained in remission since that date.  The evidence

demonstrates that the claimant became aware of his condition no later than

December 6, of 2002, that he was not exposed to any chemicals after December

of 2002 which resulted in any further injury, and that he filed his claim no earlier

than June 1, 2005.  The applicable statute of limitations requires the claimant to file

his claim within two years of the date of last injurious exposure.  In the instant case,

the claimant filed his initial claim for benefits in June of 2005.  Since the last date

of possible injurious exposure was in December of 2002 and the claimant was

aware of his diagnosis on December 6, 2002, I find that the claim should have been

filed no later than December 5,  2004.  Therefore, I find that the instant claim which

was filed in June of 2005, six months after December of 2004, is barred by the

statute of limitations.  I would note that the claimant has argued that he did not

become aware that his leukemia was work-related until 2003 when he saw the

warning labels on the containers of paint.  As noted in Smith, the timing of the

claimant’s awareness that his condition may be work-related is not part of the

inquiry of when the statute of limitations begins to run.   
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Claimant argues that even if the two (2) year statute of limitation applies in

this case, that the statute is tolled because the claimant suffered from an

occupational disease that was a latent injury or condition.  The claimant argues that

he did not become aware of the possibility that his leukemia could have been

caused by his alleged exposure to benzene at his work place until December of

2003 and therefore the statute of limitations should not commence until he became

aware that his condition might be work-related.  As discussed previously, the

Arkansas courts have held in a gradual injury, occupational exposure case that it

is the date that the claimant became aware of his condition that controls and not the

date of his awareness that the condition could be work-related.  More significantly,

this is not a case where the claimant’s injury or disease developed years after the

alleged injurious exposure.  I would further note that the medical records reveal that

the claimant revealed his “chemical exposure to paint” to his medical providers as

early as February of 2003.

Johnese further argues that the limitation should be tolled by the timely filing

of the tort action on December 2, 2005, in Pulaski County Circuit Court.  However,

the tort action was actually filed after the initial workers’ compensation claim was

filed in June of 2005.  It is legally impossible to revive an action which would have

been originally barred as untimely.  Finally, he argues that the doctrine of judicial

estoppel prevents the respondents from asserting the statute of limitations in light

of their position in the state court system that claimant’s exclusive remedy was

before the Arkansas Workers’ Compensation Commission, relying on §11-9-702(e)

and its progeny.  However, the Arkansas Workers’ Compensation Act was amended
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in 1993.  The current language of Ark. Code Ann. §11-9-702 does not have the

statutory provisions relied upon by the 1969 and 1987 cases cited by the claimant

in support of his contention that the statute of limitation is tolled if an action at law

for damages is filed and recovery denied on the grounds that the parties were

subject to the Workers’ Compensation Act.  Therefore, for the reasons set forth

herein, I find  the preponderance of the evidence shows that the claim is barred by

the applicable statute of limitations.  

Because I have ruled that the preponderance of the evidence shows the

claim is barred by the statute of limitations, it is not necessary for me to address  the

remaining issues in this case. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed at all relevant

times.

3. The claimant earned sufficient wages to entitle him to the maximum

compensation rate for a temporary total disability rate of $440.00 and

a permanent partial disability rate of $330.00.

4. The claimant was employed by Ameron International from May of 1990

until December of 2003.

5. The claimant was diagnosed with Acute Myelogenous Leukemia on

December 6, 2002.
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6. The preponderance of the evidence demonstrates that Johnese was

not exposed to any chemicals after December of 2002 which resulted

in any injury, and therefore, the last date of possible injurious

exposure was in December of 2002.

7. The claimant filed his initial workers’ compensation claim no earlier

than June 1, 2005.

8. The preponderance of the evidence demonstrates that the claim was

filed more than two years from the date of last injurious exposure.  

9. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable injury and is entitled to related

benefits in that the evidence shows that the claim is barred by the

statute of limitations.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                    
BARBARA WEBB
Administrative Law Judge


