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I.  BACKGROUND

This matter comes before the Commission on Respondents’ motion to

dismiss.  A hearing on the motion was conducted on January 21, 2009, in Conway,

Arkansas.  The Claimant appeared pro se.  Respondent was represented at the

hearing by Ms. Melissa Wood, Attorney at Law, of Little Rock, Arkansas.  Claimant

testified at the hearing.  The documentary record consists of Commission Exhibit 1,

a letter from me to Claimant dated November 12, 2008 and consisting of one page;

and Commission Exhibit 2, a photocopy of the signed certified mail receipt for the

above letter.  In addition, and without objection from the parties, I have blue-backed

to the record the documents from the Commission’s file that detail the procedural

history of this matter.

Claimant allegedly suffered a right knew strain/tear while employed by

Respondent A OK Construction LLC on February 28, 2008.  Respondents paid
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benefits until April 2, 2008, which the decision was made to controvert the claim.

Claimant, through counsel Laura Beth York, filed a Form AR-C on April 11, 2008.

Counsel on June 13, 2008 requested a hearing filed a prehearing questionnaire,

reflected the following as issues needing to be tried:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to temporary total disability benefits from

February 29, 2008 to a date yet to be determined.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to a controverted attorney’s fee.

In response, my office sent prehearing questionnaires to the parties on June

17, 2008.  As stated above, Claimant had already filed his questionnaire;

Respondents filed theirs on July 21, 2008.  A prehearing telephone conference was

scheduled for September 8, 2008 at 1:30 p.m.  However, on that date York sent the

Commission via facsimile a letter requesting that the file be returned to the

Commission’s general files.  This was granted.

York on September 10, 2008 filed a motion requesting permission to withdraw

as counsel of record for Claimant.  The Full Commission granted the motion on

September 26, 2008.

No further action was taken on the claim until October 30, 2008, when

Respondents filed the instant motion to dismiss pursuant to AWCC 099.13.  Therein,

they contended that “Claimant has not sought any type of bona fide hearing before

the Workers’ Compensation Commission over the last six months.”  On November
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12, 2008, I sent a letter via certified mail to Claimant, giving him 15 days to respond

to the motion.  While his spouse signed for the letter on November 14, 2008, no

response was forthcoming.

When questioned by me, Claimant testified that the address on Commission

Exhibit 1 has been his address during all times pertinent to the claim.  He denied

ever receiving this letter, but could not explain this in light of the fact that his wife

signed for the letter.  Claimant indicated that it is his desire for his claim to proceed,

but that he wishes to obtain counsel.  He stated that his efforts to hire an attorney

have thus far been unsuccessful.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Claimant has not failed to prosecute his claim under AWCC 099.13.

3. The parties were provided reasonable notice of the motion to dismiss and of

the hearing thereon under AWCC R. 099.13.

4. Dismissal of this claim is not warranted under AWCC 099.13.

5. A prehearing conference will be scheduled as soon as possible to set a new

hearing date and to ascertain if the contents of the previous prehearing order

should be modified.  Claimant should at that time either have retained counsel

or be prepared to proceed pro se.
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III.  DISCUSSION

AWCC R. 099.13 provides:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996)(discussing, inter alia, Rule 13).

Based upon my review of the evidence, I find that the parties were provided

reasonable notice of the motion to dismiss and the hearing thereon.

However, I do not find that Claimant has failed to prosecute his claim for

purposes of compliance with Rule 13.  Respondents at the hearing made clear that

they are not alleging that Claimant’s June 13, 2008 hearing request was not bona

fide.  Their allegation that no hearing request was made within the last six months

(as of the time of the October 30, 2008 filing of the motion to dismiss) is not correct.

Moreover, there has not been a lack of activity of sufficient length to otherwise

warrant dismissal.  The hearing request was not withdrawn until September 8,

2008–less that two months prior to the filing of the motion and less than five months

before the hearing on the motion.  Notwithstanding Claimant’s clearly incorrect

testimony about his alleged failure to receive Commission Exhibit 1, I find him to be

sincere in his desire to prosecute his claim.

The motion to dismiss is hereby denied.  A prehearing conference will be

scheduled as soon as possible to set a new hearing date and to ascertain if the



5Jenkins - Claim No. F802537

contents of the previous prehearing order should be modified.  Claimant should by

that time either have retained counsel or be prepared to proceed pro se.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


