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STATEMENT OF THE CASE

A pre-hearing conference was conducted in this case on June 3, 2008. A

copy of the Pre-hearing Order was introduced as Commission’s Exhibit Number 1.

A hearing was conducted on August 28, 2008, to determine whether claimant

sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation law.  At the hearing held on August 28, 2008, the claimant objected

to the introduction of any evidence by the respondent offered to establish

“horseplay” on the basis that the issue had not been identified in the Pre-hearing

Order and was raised untimely resulting in prejudice to the claimant.  The

respondent’s attorney contended that the issue was raised as soon as the records

and witnesses were made known to him admittedly within 30 days of the date of the

hearing.  Based on the agreement of the parties, the “horseplay” issue was taken
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under advisement and the hearing proceeded with the understanding that the

record would remain open and a second hearing held if the evidence offered as to

“horseplay” was allowed.  By Interim Order dated November 14, 2008, the

claimant’s objection to the respondent’s evidence offered as to “horseplay” was

denied.  A second hearing was held on January 29, 2009, to address the limited

issue of “horseplay”. 

STIPULATIONS

By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on November 27, 2007,

when the claimant contends she sustained a compensable low back,

hip and right leg injury.

3. The claimant’s average weekly wage was $326.38 per week, which

would result in a temporary total disability rate of $217.56.

4. The respondent has made two payments of indemnity benefits in the

amount of $1,336.00 and $578.72, respectively.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Compensability.
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2. Claimant’s entitlement to temporary total disability benefits, medical

benefits, travel expenses and attorney’s fees.

3. Claimant reserves all other issues, including permanency.

CONTENTIONS

The claimant contends she was injured in the course and scope of her

employment and as a result of those injuries, she was required to seek medical

services.  The claimant sought and received treatment for her injuries, but has been

denied payment for all necessary medical.  The claimant has been temporarily

totally disabled since the injury, but has not been paid any temporary total disability

benefits except two payments as stipulated.  The claimant contends that the

respondent initially refused to report the injury.

Respondent contends that the claimant was engaged in horseplay at the time

of the November 27, 2007, incident, as that term is defined in Ark. Code Ann. § 11-

9-102(4)(B)(i).  Respondent further contends that the claimant was not performing

employment services at the time of the alleged injury pursuant to Ark. Code Ann.

§ 11-9-102(4)(B)(iii), and therefore did not sustain a compensable injury.

The claimant testified on her own behalf.  Joyce Welcher was called as a

witness for the claimant.   Pamela Halliburton and Patty Bolyn were called as

witnesses for the respondent.

The record consists of two volumes and is composed of the transcript of the

August 28, 2008, and January 29, 2009, hearings containing the testimony of the
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witnesses and Commission Exhibit No. 1 (Pre-hearing Order dated 10/8/2007);

Joint Exhibit No. One (Medical and other records); Claimant’s Exhibit No. One

(Correspondence); Claimant’s Exhibit No. Two (Pleadings, Interrogatories, and

Correspondence); Claimant’s Exhibit No. Three (Letter dated Sept. 11, 2008);

Claimant’s Exhibit No. Four ( Letter dated Sept. 8, 2008, and Statement of Pamela

Halliburton); Respondent’s Exhibit No. One (Opinion filed July 18, 2008).  From a

review of the record as a whole, to include medical reports, documents, and other

matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and observe their demeanor, the following findings of

fact and conclusions of law are made in accordance with Ark. Code Ann. § 11-9-

704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

l. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on November 27, 2007.

3. The claimant’s average weekly wage was $326.38 per week, which

would result in a temporary total disability rate of $217.56.

4. The respondent has made two payments of indemnity benefits in the

amount of $1,336.00 and $578.72, respectively.
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5. The claimant has proven by a preponderance of the evidence that

she suffered a compensable work-related injury to her right shoulder,

hip, right leg, and low back.

6. The claimant has proven by a preponderance of the evidence that

she  was performing employment services at the time of her work-

related  injury and was not engaged in horseplay.

7. The claimant has proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits from December 7,

2007, until a date yet to be determined.

8. The claimant has proven by a preponderance of the evidence that

she is entitled to payment of her medical bills related to her injury,

including the treatment provided by Healthcare Plus and AHEC,

including the cost of the MRI.

9. The treatment recommended by Dr. Golden in his February 27, 2008,

office note is reasonable, necessary, and related medical treatment,

specifically, the referral to Dr. Simpson.

10. The claimant has proven by a preponderance of the evidence that

she is entitled to payment of her travel expenses associated with all

reasonable, necessary, and related medical treatment for the injury

of November 27, 2007.
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11. The respondent has fully controverted claimant’s entitlement to

additional temporary total disability benefits.  Claimant is entitled to

a twenty-five percent (25%) statutory attorney’s fee on the indemnity

benefits awarded herein, one-half to be paid by the respondents and

one-half to be withheld from the claimant’s award of benefits.

attorney’s fees.

12. The respondent is directed to pay the court reporter’s fees and

expenses associated with transcribing these hearings within thirty

days pursuant to Commission Rule 20.

SUMMARY OF EVIDENCE

Demetrice Jefferson is thirty-nine years old (DOB 2/01/69).  On November

27, 2007, she was employed as an certified nurse’s assistant (CNA) at Davis Life

Nursing Care (“Davis”).  At that time, she had worked at Davis for approximately

one month.  Jefferson testified that she did not have any physical ailments or

impairments at the time she applied for employment with Davis.  She testified that

she arrived at work on November 27, 2007, at approximately 6:45 a.m.  She

explained that her job duties included bringing residents into the dining room to eat

and returning them to their rooms after they finished eating.  She was not assigned

permanently to a particular hall.  She described the incident, as follows:  

A.  Well, we had – like I said, we had gone and taken some of the
residents out of the dining hall into their rooms and come back to the
dining room where I assist a coworker Claudia, which I’m not — I
really don’t know her last name for sure – assist her to lift a patient
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properly into his gerry chair. And in the time – I helped her, and then
after I finished helping her position him properly in the gerry chair, I
attempt to sit on the stool where there was a resident with her tray.
I’m not familiar with the resident name, but I was going to assist her
with the feeding.  And in attempting to sit on the chair, the stool at
least, the stool fell back and I fell back along with the stool.

She testified that her hip, arm, and elbow struck the floor.  She did not

experience pain immediately.  She recalled that the R.N. and Joyce Welcher were

in the dining room when she fell.  She reported the fall to the human resource

officer, Talesha Callaway, immediately after the incident on November 27, 2007.

She recalled that she was not hurting at the time but was told to fill out an incident

report.  She explained that later she began having lower back and right hip pain

and reported the pain to Talesha Callaway.  She was evaluated by Dr. Gerald

Morris at Healthcare Plus.  He gave her prescription medication and returned her

to work on light duty.  She worked until December 7, 2007, until the pain got worse.

She returned for a follow-up evaluation with Dr. Morris, and was referred for

physical therapy.  She was eventually told by Davis that they were not going to file

a claim and that Davis was going to take care of her bills out of pocket.  She was

also told by Healthcare Plus that Davis had agreed to take care of the bill.

Jefferson was paid by Davis for work performed through her last date of

work, December 7, 2007.   She has not returned to work since Dr. Morris took her

off work on December 7, 2007, and her physical condition had gotten worse.  She

explained that she ceased therapy because she continued to have bad pain in her

lower back and her hip and down through her legs.  Dr. Morris recommended a
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scan, but it was not performed until February 13, 2008.  At that time, she began

seeing Dr. Golden at AHEC.  The MRI scan revealed a herniation and she was

referred to Dr. Simpson.  She did not see Dr. Simpson because Davis would not

approve the visit since she had not furnished them a medical release.  She

ultimately filed her claim through her attorney’s office on January 23, 2008.  Her last

medical treatment in connection with the injury was at Quick Care in July of 2008.

 She received two bills from Pine Bluff Radiology that have not been paid related

to the scans. She received some indemnity benefits from Davis.  She denied that

she was engaged in horseplay at the time of the incident.  She denied spinning

around or dancing on the chair.  She had never heard that Davis was considering

not paying her claim due to horseplay until August 8, 2008.  At the time of the

incident, no one mentioned to her that they believed that she was injured because

she was involved in horseplay.      

On cross-examination, the claimant admitted that she was not truthful when

she testified that she had not had similar symptoms prior to the fall in November of

2007.  She admitted that she had similar symptoms after a prior work-related

incident in California in 1993, for which she had received a settlement.  Jefferson

testified that she had recovered from the 1993 incident and returned to work

resuming normal duties as a CNA which required physical lifting.  She explained

that her symptoms related to her low back as a result of the 2007 incident were
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more severe than what she had felt in 1993. She also had different symptoms,

including pain in her left hand and right leg.

  Joyce Welcher testified that she was a co-worker of the claimant and a

former employee of Davis.  She testified that she was employed at Davis on

November 27, 2007, and was in the dining room at the time of the incident.  She

saw the claimant fall and hit the floor.  Welcher did not witness any inappropriate

behavior or horseplay by the claimant at the time of the fall.  Welcher testified that

the claimant was not doing anything out of the ordinary prior to her fall.  She

explained, 

She was engaged in a conversation with a coworker named Claudia,
and she  turned away from Claudia and went to sit down, and before
she even touched the chair, it looked like the chair just moved, it just
skid across the floor or whatever, and she hit the floor. 

Pamela Halliburton testified for the respondent.  She is currently employed

by Davis and has worked at Davis for two years as a certified nursing technician.

She testified that on November 27, 2007, she was taking a resident to the dining

room and saw Jefferson on a stool “rolling across the floor and then just horse-

playing on the stool.”  She observed the claimant smiling and horse-playing, rolling

back and forth, and turning around in circles.  Halliburton testified that she was

getting her hall cart to go out the door when she caught a glimpse out of her left eye

that the claimant had fallen on the floor.  She recalled that other CNA’s and

supervisors were present, but did not recall seeing Joyce Welcher. Halliburton

reported the incident to Talesha Callaway, who had her prepare a written
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statement.  She recalled that she later prepared a typewritten statement at the

request of and with the assistance of Jay Hickey.  Halliburton explained that she

knew what the claimant was doing because she had previously sat on the stool and

horse-played by turning circles, but was told not to do it because she might get hurt.

Halliburton testified that the claimant was turning around in circles in an open area

right before she hit the floor.  

Patty Bolyn testified that she is a registered nurse and employed as the

Assistant Director of Nursing at Davis Life Care.  She has worked at Davis for three

years.  Bolyn testified that on November 27th, 2007, she was in the dining room

during the breakfast meal.  She heard a noise and observed Jefferson on the floor

but did not see her fall.  Bolyn saw a rolling stool near Jefferson.  After the fall,

Bolyn went to assist Jefferson and Jefferson said “that she was okay and that she

had been clowning.”  Jefferson finished feeding the residents and went on to her

assignment for the rest of the day.  Bolyn could not recall if Welcher was in the

room.  She encouraged Jefferson to fill out an incident report immediately after the

incident happened.  She did not recall if Jefferson was disciplined for the incident.

Bolyn agreed that it  would be her responsibility to correct and stop horseplay if she

saw a CNA engaged in horseplay.  

HORSEPLAY EVIDENCE

Joyce Welcher was called as a witness by the claimant at the January 29,

2009, hearing.   Welcher testified that Halliburton was not in the dining room at the
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time of the incident.  Welcher explained that she was terminated from her

employment with Davis on April 10, 2008, and that she has a pending workers’

compensation claim against Davis.  

Jefferson also testified regarding the horseplay issue.  She testified that

Halliburton was not in the dining room during the incident because Halliburton was

a permanent team player assigned to 600 Hall.  She testified that Bolyn was her

supervisor and would have disciplined her if she had been engaged in horseplay.

Bolyn was called to testify by the respondent.  She testified that Halliburton’s

job duties would involve her going to the dining hall for certain purposes, i.e. to get

something that a particular resident wanted that was different than what they got on

their plate, or to return a cart, or to bring a resident back from the dining room to the

hall.  She could not recall whether Halliburton was in the room at the time of the

incident.  She testified that Halliburton was a bath aide and would be referred to as

a team leader, but that it was a misconception that the team leader would not come

to the dining hall.  

Bolyn testified that she was in the room when the claimant fell, but that she

did not see her fall.  She explained that her job was to make sure the claimant was

okay immediately after the fall.  Bolyn testified that the claimant said she fell and

that she was “clowning, was her exact words”.    She testified that it would be her

standard practice to correct an employee that is engaged in horseplay and would

have done so if she had seen Jefferson engaged in horseplay.  She explained that
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a rolling stool would make some noise, but the noise level in the dining room was

loud when several residents are in there due to the tile floors and high ceilings.

She explained that the claimant told her that she fell as she was going to sit

on the stool.  An incident report was filled out by the claimant with her

contemporaneous version of the incident, as follows:   “I attempt to sit on stool in

dining room it then slipped from underneath me, and then fell to the floor.”  In

response to the question of what could have been done to prevent the accident, the

claimant responded “Not Sure.”   Witnesses listed were Henry and Claudia.  The

Corrective Action section was completed by Patti Bolyn and stated “Be more careful

when trying to sit on stool.”  Bolyn testified that she did not mention horseplay in the

report because she did not witness the horseplay.

An undated handwritten statement filed with the Commission on September

9, 2008, reflects “I, Pamela Halliburton, witness Demetrice Jefferson on 11-27-07

playing (rolling across the floor fast, turning around in circles while still  on stool)

around on one of the stool in the dining room. /s/ Pamela Halliburton.”

MEDICAL EVIDENCE

The medical records reflect that Jefferson sought treatment with Healthcare

Plus on November 27, 2007.  At that time, the claimant reported a work-related

injury as a result of a fall from a stool.  She was assessed with a right shoulder

strain and a right hip contusion.  She was given Celebrex, Skelaxin for spasm, and

hydrocodone for pain.  X-rays showed no fractures.  She was released to light duty.
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On December 7, 2007, she returned for a follow-up evaluation with complaints of

chest pain.  She was given prescriptions for Motrin and Flexeril.  She was given a

release from work until December 20, 2007.  Physical therapy was also ordered.

She returned for follow-up evaluations in January due to increased pain in her back

and left leg.  The doctor notes reflect that she had not been given the physical

therapy as directed and that Davis declined to pay for the scan recommended by

the doctor. On January 23, 2008, the claimant’s attorney filed a Form C on her

behalf and requested a hearing on the basis that the respondent had refused to file

the claim.  After her claim was filed, Jefferson  was eventually given three weeks

of physical therapy at Davis.  She underwent an MRI of the lumbar spine on

February 13, 2008.  The MRI revealed a “Left paracentral focal disc herniation at

L5-S1 disc level indenting the thecal sac and slightly displacing the left S1 nerve

root.”  She was referred to Dr. Simpson and given pain medication.  Jefferson

testified that she was not treated by Dr. Simpson because Davis denied payment.

DISCUSSION

Compensability  

The claimant has the burden of proving by a preponderance of the evidence

that her claim is compensable, i.e., that she sustained an injury while engaged in

the performance of employment services, rather than while engaged in horseplay.

Morales v. Martinez, ___ Ark. App. ___, ___ S.W.3d ___ (Nov. 10, 2004).   In

Morales, the Court of Appeals rejected the contention that horseplay was an
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affirmative defense which must be proven by the employer.  In addressing the issue

of horseplay, the Court noted the following:

“Horseplay” has not been defined by statute or case law in Arkansas,
except to note that its meaning is synonymous with the term
“skylarking,” which is chiefly employed in English case law.  Southern
Cotton Oil Division v. Childress, 237 Ark. 909, 377 S.W.2d 167
(1964).  This is instructive, as the verb “to skylark” describes a
practice in which a sailor would run up and down the rigging of a ship
in sport, graphically exemplifying the dictionary definition of
“horseplay” as  “rough or boisterous play.”  Webster’s Third New
International Dictionary (1961). 

In the Morales decision, the Court of Appeals affirmed the Commission in

holding that a claimant who was not authorized to operate a forklift but began

driving the forklift “like a game” and “playing” in the warehouse was not

compensable since the injury claimant sustained when the forklift overturned was

the result of horseplay.  Under the provisions of Ark. Code Ann. § 11-9-102(B)(i)

(Supp. 1997), the claim is barred if the claimant engaged in horseplay.  The statute

provides:

11-9-102. Definitions.
(B) "Compensable injury" does not include:

(i) Injury to any active participant in assaults or combats which,
although they may occur in the workplace, are the result of
nonemployment-related hostility or animus of one, both, or all of the
combatants, and which said assault or combat amounts to a deviation
from customary duties; further, except for innocent victims, injuries
caused by horseplay shall not be considered to be compensable
injuries.

Horseplay
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The instant case is essentially a credibility determination of whether the

claimant was engaged in  “horseplay” activity or was performing employment

services  which resulted in her injury.  It is the exclusive function of the Commission

to determine the credibility of the witnesses and the weight to be given their

testimony.  Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).

Furthermore, the Commission is not required to believe the testimony of the

claimant or other witnesses, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Morelock v. Kearney

Company, 48 Ark. App. 227, 894 S.W.2d 603 (1995).  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).  Based on a complete review of the

credible evidence in this case, I find that the claimant’s version of the events as

they transpired is credible.  

Claimant testified that she was injured when she fell off a stool while

assisting residents in the dining hall at Davis.  All of the witnesses agree that the

claimant fell off a rolling stool in the dining hall at Davis and that the claimant was

in the dining hall to assist patients as part of her regular duties as a certified

nursing technician.  The controversy centers around testimony of the claimant’s

supervisor, Patty Bolyn,  that Jefferson told her that she was “clowning” at the time

she fell and the testimony from a co-worker, Pam Halliburton, who reported that she
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had seen the claimant turning around in circles and rolling across the floor fast on

the stool immediately prior to the fall.  

In response to the testimony of Bolyn and Halliburton , the claimant testified

that she was not engaged in horseplay at the time of the fall.  She denied that she

told her supervisor that she was “clowning”.  In addition, she relied on the testimony

of another co-worker, Joyce Welcher,  who testified that she witnessed the fall and

corroborated the claimant’s testimony that Jefferson was attempting to sit on the

stool at the time of the fall, and that Halliburton was not in the dining room at the

time of the fall. 

I find that the most compelling evidence is the incident report which was

prepared contemporaneous with the event.  In the report, the claimant reported that

she fell as she was attempting to sit on the stool when it slipped from underneath

her.  This history is consistent with both the claimant’s testimony, the description

of the incident set forth in the medical records from Healthcare Plus on November

27, 2007, and the testimony of an eye-witness, Joyce Welcher.  The corrective

action filled out by her supervisor, Patty Bolyn,  was that Jefferson should be more

careful when trying to sit on stool.  Bolyn did not mention anything about “clowning”

in the report nor describe any action to correct the claimant from engaging in

horseplay, although Bolyn testified that it would be her standard practice to correct

an employee if they did something improper.   She also indicated it would be part
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of her job duties to take corrective action with the claimant if she engaged in

horseplay, which was not done in the instant case. 

In addition, I do not find the testimony or the handwritten statement of Pam

Halliburton to be credible.  The statement is not dated and was not produced until

September of 2008, almost ten months after the incident.  Halliburton’s name is not

listed on the contemporaneous incident report as a witness.  Halliburton testified

that she also provided a typewritten report which was not produced at the hearing.

Moreover, she testified that she did not actually see what caused the fall, since she

had turned her attention towards taking a cart of prepared meals to her assigned

hall. 

Employment services are being performed when the employee is engaged

in an activity that carries out the employer’s purpose or directly advances the

employer’s interests.  Schultz v. Pulaski County Special School District, 63 Ark.

App. 171, 976 S.W.2d 399 (1998); Ray v. University of Arkansas, 66 Ark. App. 177,

990 S.W.2d 558 (1999); Patteson v. Ozark Waffles, LLC, 2005 AWCC 238

(F412585).  (the employee’s careless act of jumping over a booth did not alter the

fact that she was performing employment services, i.e. attempting to answer the

business phone).  In the instant case, I find that the claimant has proven by a

preponderance of the evidence that she was performing employment services and

suffered a compensable work-related injury to her low back.
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The claimant bears the burden of proving a compensable injury by a

preponderance of the evidence.  Smith v. City of Fort Smith, 84 Ark. App. 430, 143

S.W.3d 593 (2004). In addition to proving her injury by a preponderance of the

evidence, the claimant must establish the existence of the injury by medical

evidence and supported by “objective findings.”  See Ark. Code Ann. § 11-9-

102(4)(D).  Objective findings are those that cannot come under the voluntary

control of the patient.  See Ark. Code Ann. § 11-9-102(16)(A)(i).  The claimant must

also prove that there is a causal connection between the work-related accident and

the injury.  Stevenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).

With respect to this proof, the claimant must show that the “major cause” of the

injury is the workplace.  When making this determination, the claimant does not

receive the benefit of the doubt.  Ark. Code Ann. § 11-9-704(c)(4)(Supp. 1995);

Glencorp Polymer Products v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).

In the present case, I find that the claimant does establish a compensable back

injury by medical evidence supported by objective findings.  A review of the medical

records offered in this case reflect there is objective medical evidence that the

claimant sustained a shoulder sprain and a herniated disc as evidenced by the MRI

findings, which would be consistent with the claimant’s symptoms of low back and

radicular right leg pain.

Causation
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In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:
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Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 

The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a pre-existing injury.  When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury.  If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer
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remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1 145 S.W.3d 383

(2004);Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a preexisting non-compensable condition by a

compensable injury is, itself, compensable.  Id. 

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
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degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19.

In this case, the claimant had suffered a prior back injury in 1993.  However,

she had returned to work and worked for almost fifteen years without back

problems.  Jefferson explained that the previous back symptoms were not as severe

and were different than those symptoms after the November 2007 incident.  There

was simply no evidence offered by the respondent to refute this evidence.

Therefore, I find that the preponderance of the evidence demonstrates that the

claimant’s current low back and right leg problems were causally related to the

November 2007 incident.  

Medical Treatment

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a
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question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.  Based on the clear weight

of the medical evidence in this case from claimant’s treating physicians, I find that

the medical treatment provided by Dr. Morris, Dr. Golden, and the recommended

evaluation by Dr. Simpson, is reasonable and necessary and related to the

compensable injury.  

Temporary Total Disability

The claimant is entitled to temporary total benefits if she can satisfy a two-

prong test:  (1) claimant must be within her healing period; and (2) completely

incapacitated from earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  In the instant case, the claimant was taken off work

on December 7, 2007.  She testified that she had not returned to work because light

duty was not made available to her.  The medical evidence reveals that the claimant

has not received the orthopedic evaluation that was recommended following the

MRI which revealed a herniated disc in her lower back.  Based on the evidence, I

find that the preponderance of the evidence establishes that the claimant remains

in her healing period.  I find that the claimant is entitled to temporary total disability
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benefits for the time period from December 7, 2007, through a date yet to be

determined.

Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that the respondent

has controverted payment of all medical and temporary total disability benefits.

Claimant’s attorney is entitled to a statutory attorney’s fee on the temporary total

disability  benefits awarded herein.

AWARD

The respondent is hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. 

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


