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A hearing was conducted on June 9, 2009, in El Dorado, Arkansas, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on April 16, 2009, and a Prehearing

Order was filed on said date.  At the hearing, the parties announced that the stipulations, issues, as

well as their respective contentions were properly set out in the Prehearing Order.

It was stipulated that the Arkansas Workers’ Compensation Commission has jurisdiction of

this claim; that the employer/employee/carrier relationship existed at all relevant times, including

June 28, 2004, at which time the claimant sustained a compensable left knee injury and back injury;

that pursuant to prior stipulation the claimant’s average weekly wage was $168.05 and the claimant’s

approved temporary total disability and permanent partial disability rates are $112.00; that pursuant

to a Change of Physician Order entered February 11, 2005, claimant’s primary treating physician

approved by the Commission is Dr. Kenneth Gati; that claimant suffered a 10% anatomical
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impairment to her left knee which has previously been accepted and paid; that claimant has been

assigned a 5% permanent partial impairment rating associated with her back; that upon receipt of the

Court of Appeals’ decision of March 14, 2007, claimant subsequently was paid TTD benefits based

upon the determination that she had re-entered a healing period on March 9, 2005, and TTD benefits

were paid until terminated by respondents on June 20, 2007; that claimant reached maximum medical

improvement again with regard to the knee and back injuries on or about October 29, 2008.

By agreement of the parties, the following issues were presented for determination:

1) Whether claimant is entitled to temporary total and/or temporary partial
disability benefits from June 21, 2007, until the claimant reached maximum
medical improvement on or about October 29, 2008.

2) Whether claimant is now totally and permanently disabled, or in the alternative
entitled to wage loss disability benefits in excess of the anatomical ratings
assigned.

3) Whether claimant is entitled to additional medical treatment.

4) Second Injury Fund liability.

5) Attorney’s fees.

At the time of the hearing, the claimant contended the following:

1) Claimant contends that pursuant to the Full Commission decision of June 6,
2006, subsequently upheld by the Arkansas Court of Appeals on March 14,
2007, that claimant was found to have re-entered a healing period and was
entitled to temporary total disability benefits beginning March 9, 2005.
Respondents subsequently paid those benefits until stopping payments on or
about June 20, 2007.  Claimant contends that she remained within her healing
period and nothing had changed from the prior determinations of the
Commission and the Court of Appeals and she remained within her healing
period and entitled to temporary total and/or temporary partial disability
benefits until the date of her maximum medical improvement of October 29,
2008.
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2) Claimant contends that she was assigned a 5% anatomical impairment rating
associated with her compensable injuries by letter of Dr. Kenneth Gati dated
November 25, 2008, which remains unpaid.  According to the filing of the
respondents, they are now accepting the 5% impairment rating.  If
respondents are accepting and paying the rating, claimant still contends that
there was controversion to the extent that claimant is entitled to attorney’s
fees as provided by law.

3) Claimant contends that she is now totally and permanently disabled, or in the
alternative is entitled to wage loss disability benefits in excess of the
anatomical rating assigned.

4) Claimant contends that she is entitled to additional medical treatment.
Specifically, in this regard, claimant contends that as a result of her
compensable injuries, she is entitled to at a bare minimum the opportunity to
continue to return to see Dr. Gati to determine what if any additional pain
management or treatment she needs with regard to her back or her knee.  Dr.
Gati has alluded to the fact that she may ultimately require additional
treatment to her back and her knee.  At this point, respondents have refused
to continue to allow her to have any additional treatment, and claimant
contends that she should be awarded the opportunity to continue to treat with
Dr. Gati.

5) Claimant contends that she is entitled to have her attorney’s fees paid as
provided by law.  In this regard, as stated above, respondents appear to now
be accepting the 5% anatomical impairment rating.  Claimant contends that
there is sufficient controversion to entitle her to attorney’s fees associated
with the impairment rating if in fact respondents are accepting and paying at
this time.

At the time of the hearing, Respondent No. 1 made the following contentions:

1) Respondents contend that all appropriate benefits have been paid with regard
to this matter.  The medical documentation does not support entitlement to
temporary disability benefits from 6/21/07 through 10/29/08.  The claimant
cannot establish entitlement to wage loss disability benefits.  In the event wage
loss is established, it is respondents position that such wage loss should be the
liability of Respondent No. 2, the Second Injury Fund.  The claimant had
preexisting degenerative problems associated with both knees in addition to
depression, morbid obesity and mental retardation, for which she was awarded
Social Security disability.  It is respondents’ position that in the event wage
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loss if found due and owing, the claimant’s prior conditions have combined
with her current compensable injuries such to make her more disabled and
entitled to benefits from the Second Injury Fund.

The Second Injury Fund contends that claimant’s preexisting conditions did not combine with

the injuries sustained on June 28, 2004, to create a greater disability than she would have had with

the June injury standing alone.

The Death and Permanent Total Disability Trust Fund contends that pursuant to A.C.A. § 11-

9-525(b)(1), Second Injury Fund liability must be determined prior to consideration of the Death &

Permanent Total Disability Trust Fund liability.  If the Second Injury Fund is found to not have

liability and the claimant is found to be permanently and totally disabled, the Trust Fund stands ready

to commence weekly benefits in compliance with A.C.A. § 11-9-502.  Therefore the Trust Fund has

not controverted the claimant’s entitlement to benefits.

At the onset of the full hearing, the parties agreed that Issue No. 3 was resolved with respect

to another MRI of the claimant’s knee.  The parties agreed the MRI would be conducted and paid

for by Respondent No. 1.

Following Respondent No. 1’s agreement to pay for the left knee MRI, claimant moved to

continue the hearing and reserve all other issues until the results of the left knee MRI could be

reviewed.  Respondent No. 1 objected to the continuance of the other issues.

Based on the arguments of counsel, my review of the pertinent evidence, and the late nature

in which Respondent No. 1 ultimately agreed to pay for the left knee MRI, I find that compelling

circumstances exist so as to warrant additional development of the medical evidence before a hearing

and ruling of the other issues outlined herein.  Therefore, pursuant to the agreement, Respondent
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No. 1 is directed to pay the claimant’s left knee MRI.  By necessity all other issues will be held in

abeyance until after review of the left knee MRI.  This claim will be returned to the Commission’s

general files.  When either party feels the additional medical ordered herein has been sufficiently

developed, they can request a full hearing through the Clerk of the Commission for a determination

of the other issues.  Respondent No. 1 is ordered to pay for the transcript of the June 9, 2009,

hearing.

IT IS SO ORDERED.

______________________________________
Dale Douthit
Administrative Law Judge


