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STATEMENT OF THE CASE

On December 3, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A pre-hearing conference took place on September 29, 2008.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of a third stipulation, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about February 8,

2008.

3. Claimant’s average weekly wage of $197.93 entitles her to a compensation

rate of $132.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury to her lumbar spine.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Claimant:

1. Claimant contends  she sustained a compensable lumbar spine injury arising

from and in the course of employment on February 8, 2008; that she is

entitled to payment of temporary total disability from February 11, 2008 to a

date to be determined; that she is entitled to payment of medical expenses;

and that she is entitled to attorney’s fees.

Respondents:

1. Respondents contend that Claimant did not sustain a compensable injury in

the course and scope of her employment with Respondents.  Clamant did

not initially report a work-related injury either to her employer or to the
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emergency room doctor from whom she first sought treatment on February

13, 2008.  Claimant also reported to the emergency room physician that she

has had “episodes of low back pain radiating down her left leg off and on for

greater than 1 year.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her lumbar spine.

4. The balance of the issues are moot in light of the above finding.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Andrew Jacobs, and Linda Knapp.  In

addition to the prehearing order discussed above, also admitted into evidence in this case

were Claimant’s Exhibit 1, a compilation of her medical records, consisting of one index

page and 11 numbered pages thereafter; Claimant’s Exhibit 2, a letter from Dr. Rebecca
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Barrett-Tuck to Claimant’s counsel, consisting of two pages; Respondents’ Exhibit 1, a

compilation of Claimant’s medical records, consisting of one index page and ten numbered

pages thereafter; and Respondents’ Exhibit 2, Assistant Contact Reports for Claimant for

the period February 12, 2008 through May 5, 2008, and a transcript of a recorded

statement taken from Claimant on March 10, 2008, consisting of one index page and 15

numbered pages thereafter.

Testimony

Robin Ann Jacobs.  Claimant testified that she completed the tenth-grade and

obtained her GED later.  She moved from Texas to Norfork five years ago and went to

work for Respondent NW Arkansas Area Agency on Aging (hereinafter “AAA”) in

November 2006 as a personal care aide.  Prior to that, she helped her husband with

paperwork in connection with his floor-laying business.

The job required her to travel to the homes of patients, where she bathed them, fed

them, cleaned their homes, and offered other types of assistance.  After the death of a

patient with whom Claimant worked exclusively, she began caring for other patients as

assigned by Linda Knapp, her supervisor.  When she went to the house of “Ms. N” (whose

name was provided at the hearing but need not be set forth here out of respect for her

privacy) on February 8, 2008, Claimant cleaned her living room.  When asked what activity

she was engaged in at the time she was allegedly injured, Claimant testified:

Well, [Ms. N] had a big recliner that she ate in.  She sat and watched TV,
and that’s where she always at her meals.  And so, she had asked me that
day to clean underneath that big chair.  And I was like, and I tried to move it,
but it was too heavy to move.  So I was in a squatting position and I, and I
was behind the chair, and I pushed up on the chair and I was holding the
chair up with my left arm (demonstrating) and I was using her little shop vac
to shop vac underneath the chair.
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Claimant denied that she had any physical problems, particularly in relation to her

lower back, prior to this alleged incident.  Asked how she felt she had hurt herself by

vacuuming under the chair, she stated, “Just from the position I was in and holding that

heavy chair up.”  Claimant stated that she did not feel any physical reaction or other

symptom at the time she was performing this activity, which was at the end of her job there

at around 10:30 a.m.  However, near the close of her 30-minute lunch break after leaving

Ms. N’s house, her back was sore and she thought she had pulled a muscle.  The

discomfort was minor at that time.  However, the condition worsened and she telephoned

Knapp at around 12:30 p.m. to inform her that because her back was sore and because

she needed to care for her ill husband, she could not complete the remainder of her

assignments that day.  Claimant’s testimony was that her back was not sore prior to this

incident.  However, she admitted that she did not report to Knapp that she had injured her

back that day.  She explained that her failure to report this was due to a belief that the

injury was only a muscle pull.  She stated that she could have forced herself to complete

her duties that day.

After Claimant contacted Knapp to inform her that she was quitting for the day, she

went home and did not seek medical treatment.  Claimant stated that she was not hurting

badly enough to warrant seeing a doctor.  That night, she used a heating pad; but it

provided no relief.  The next day, she took Hydrocodone that her dentist had prescribed

for an earlier condition.  The pain at that point, according to Claimant, was not major and

subsided due to the medication.  Her only major activity that day was cooking dinner.  On

Sunday, the second day after the alleged incident, the pain became “pretty bad.”  She

treated using ice, heat and Hydrocodone.  Claimant stated that she was not involved in any
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strenuous activity that weekend.  She called and left a message for Knapp that she could

not work Monday because her back was “killing” her.  Even then, however, she did not

report that the pain was due to an injury at work.  Either Monday or Tuesday morning, she

awoke from sleeping on the couch and her left leg buckled underneath her when she stood

up.  She stated that at this time, she was experiencing pain running down the back of that

leg.

On Wednesday, five days after the alleged incident, Claimant called her husband

at work and told him that she could no longer tolerate the back pain and that she needed

to go to the hospital.  She was crying because of the pain.  Claimant called 911 and an

ambulance took her to Baxter Regional Medical Center.  When asked what had happened

to her, she denied having any recent trauma because she had not fallen or otherwise

struck her back.  While her record reflects that she does not smoke, Claimant stated that

had she been asked, she would have answered in the affirmative.  She underwent an x-ray

of her back, received pain medication, and was discharged.  Thereafter, she went home

and lay down because of the continuing left leg weakness and back pain.  Two to three

weeks later, Claimant saw her family physician, Dr. Williams.  He recommended physical

therapy.  She attended only three sessions because the therapy made her pain worse.

During that period, for about one month, she used a wheelchair because her left leg would

not support her.  Williams also recommended an MRI, which Claimant underwent in March

2008.  Thereafter, she saw Dr. Rebecca Barrett-Tuck, a Jonesboro neurologist.  However,

she only saw her for an initial visit, and has not returned.  Claimant stated that the only

other physician she has seen was one who evaluated her for Social Security disability.
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Claimant testified that she has not worked since the date she was injured.  She has

not looked for work.  She no longer uses a wheelchair, but used a walker for approximately

one month and currently uses a cane for “security.”  Since the alleged incident, she has

fallen four to five times due to leg weakness.  Claimant takes over-the-counter pain

medication and has no treatment scheduled for her back; but she testified that her

symptoms have not gone away to the extent that she no longer needs treatment.  She

stated that she still has back pain and left leg weakness and pain.  The pain was severe

at the time she went to the hospital, and now is moderate in degree.  Claimant has no

means to pay for her own treatment.

Her testimony was that she could not recall “what month” she called Respondent

AAA to report her alleged injury, or whom she spoke with at the time.  Claimant did recall

that during the conversation, she informed the AAA representative that she had hurt her

back, and where and when it occurred.

Claimant recalled being interviewed by the adjustor in connection with this claim.

At the time, she was still in a wheelchair, so the interview occurred approximately a month

after the alleged incident.  She told the adjustor that she had pulled up Ms. N’s chair.

Under questioning from Respondents, Claimant testified that she gave Arlette

Fennell a recorded statement about her claim on or about March 10, 2008.  However, she

did not recall telling Fennell that at times she had helped her husband lay floors.  She did

not dispute that this was in her statement.  Likewise, she did not recall telling Fennell that

her back actually began to hurt at 5:00 or 6:00 p.m. on February 8 while she was watching

television with her husband–but she did not dispute making this statement either.  She

admitted making the statement that while she thought she hurt her back working at her first
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client’s house on the 8th, she was not sure how she did it.  She did not remember

experiencing any pain while vacuuming under Ms. N’s chair.  No one witnessed the alleged

incident, since Ms. N was in the bathroom at the time.  While she called Knapp on the

afternoon of the alleged incident to state that she was not going to see her other two clients

that day because of her husband’s illness and because her back was sore, she did not

mention any incident.

Claimant did not seek medical attention for her back for almost five days after the

alleged incident.  When the ambulance came that Wednesday, Claimant denied telling the

EMTs that her onset of pain was two days before.  Instead, she stated that her leg pain

began at that time.  However, she did not mention anything occurring the previous Friday,

let alone a work-related occurrence.  Claimant explained that her failure to recount this to

the medical personnel was due to her extensive pain.  She disputed having a conversation

with the emergency room doctor, and the accuracy of the description of her in the medical

record as being oriented.  Claimant stated that she had taken several pain pills that

morning.  She was unable to explain why the record reflects that she stated that for more

than one year she had been experiencing episodes of low back pain radiating into her left

leg.  Claimant testified that no doctor has prescribed the wheelchair, walker or cane that

she has used.

Claimant denied visiting by phone with Knapp on February 13, the day she went to

the emergency room.  She denied telling Knapp that she did not know how she hurt her

back.  Claimant also dispute telling Knapp that she carried a lot of firewood the previous

Saturday and was not able to get up on Sunday.  However, she admitted that particular

weekend was cold, and that she has a wood-burning fireplace.
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Claimant admitted that it was not until March 7, 2008 that she reported suffering a

work-related injury.  She contacted Knapp that day and asked how she could get in touch

with the workers’ compensation carrier to report an injury and go to the doctor.  Three days

later, on the 10th, she spoke with Fennell and gave a statement.  She admitted that she

was aware that she should have reported an on-the-job injury immediately after it occurred.

How to report injuries was part of her orientation.  Claimant explained that her delay in

doing so was “because I wasn’t aware of the extent of what was going on with my back.”

With respect to the time line of her visit to Ms. N’s house on February 8, Claimant

at first stated that she vacuumed underneath the chair at 10:00 a.m.  When informed that

she reported working there that day until 11:00, she changed her testimony to reflect that

time as 10:30 when she hurt her back.

Andrew Jacobs.  Called by Claimant, his wife, Jacobs testified that she first made

him aware on Friday, February 8, 2008 that she had a work-related accident.  He went

home with the flu that day.  She told him that her back hurt and was sore.  Over the next

two days, her condition worsened, with her back becoming stiffer.  Jacobs denied that they

burned wood in their fireplace that weekend.  The following Wednesday, she called and

told him that she was hurting so bad that she could not get up.  He came home and  could

not move her.  According to him, she had been in bed for three to four days and was not

improving.  Claimant called an ambulance, and Jacobs met it at the house.

Jacobs testified that he had been with Claimant since 1989 and that she did not

have a back problem prior to the alleged chair incident.  She never before missed work

because of her back.  He was present when she was examined at the hospital, and stated



Jacobs - Claim No. F802303 10

that she was crying and in a lot of pain at the time.  Jacobs stated that Claimant never told

anyone that she had pain radiating into her leg for more than one year.

Under cross-examination, Jacobs stated that Claimant did not take him home or

take care of him on February 8, 2008.  He took care of himself.  That day, Claimant came

home and told him that she had pulled a muscle or hurt her back a little bit.  When she

went to the hospital, she did not speak extensively with the medical personnel.

Linda Knapp.  Called by Respondents, Knapp testified that she is a case worker for

Respondent AAA.  As part of her position, she hires all of the agency’s personal care

assistants, orients them, and places them in the homes of clients.  Knapp hired Claimant

and conducted her orientation, which included information concerning workers’

compensation claims and what to do if one is injured on the job.  This information is part

of the employee’s handbook that was provided to Claimant.  In addition, each AAA

employee, including Claimant, had to watch a film on how to report an injury.

Knapp stated that on February 8, 2008, Claimant called her and told her that she

could not work that afternoon because her husband had a doctor’s appointment.  Claimant

did not mention injuring her back or her back being sore.

Respondents’ Exhibit 2 contains a handwritten document called an Assistant

Contact Report.  This particular report relates to Claimant.  These contacts must be written

down and reported to AAA’s office in Harrison.  Knapp testified that she prepared this

document once a month from her calendar and a notebook in which she writes all of her

contacts.  The exhibit shows that the next contact she had with the Jacobs family was

Tuesday, February 12, when Claimant’s husband called her to report that Claimant had a

pulled or strained muscle, did not work Monday, and would not be able to work.  He did not
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relate how her back became injured.  The exhibit reflects that on Wednesday, February 13,

a client called Knapp and wanted to know why Claimant had not come to her house.

Knapp stated that she called Claimant to find out why, and was told that she had pulled a

muscle and could not work.  Knapp described her speech as clear, and stated that she

presented herself as lucid.  When asked how the injury occurred, Claimant told Knapp that

she did not know but that she brought in a lot of firewood on Saturday and could not get

out of bed the next day.  She stated that had Claimant told her the injury was work-related,

she would have turned it in as a workers’ compensation claim.  Knapp stated that she

called Claimant on February 28, 2008 and was told that she would be off another week.

As shown in the exhibit, Knapp contacted her again on March 7 and asked if she was able

to return to work.  Knapp informed her that usually an employee would be released for not

working for 30 days, but she qualified for the Family Medical Leave Act and would be kept

on longer.  Claimant called her back in about 30 minutes and stated that she had been in

touch with MedCore (which handles care associated with workers’ compensation claims

for AAA) and that they told her to go to Dr. Burnett, the workers’ compensation physician.

Knapp stated that this was the first indication she was given that this was a alleged work-

related injury.  Claimant told her that her doctor related that based on her job, her back

injury could have been caused by mopping, vacuuming or another household activity while

caring for a client. 

Under questioning from Claimant, Knapp testified that the February 12 entry on the

Assistant Contact Report was not written down the day it occurred, nor was it a verbatim

account of the conversation–this is Knapp’s summary.  She stated that it was possible that

the entries for the report were all prepared on the same day.  The entries range from
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February 12 to May 5 of 2008.  Knapp did not bring to the hearing the calendar or

notebook from which the entries were prepared.  She reviewed the entries prior to

testifying.  While she was not certain of the dates of the conversations, she recalled the

substance of them.

Knapp stated that prior to February 8, 2008, she had never received a call from

Claimant stating that her back was hurt and that she could not work.  She never heard her

complain of back or neck pain.

Under further questioning from her counsel, Knapp stated that it was more likely that

the Assistant Contact Report entries for February 2008 were made within a few days of

their occurrence.

Exhibits-Medical

Claimant’s Exhibits 1-2 and Respondents’ Exhibit 1.  Claimant’s medical records

contained in these exhibits reflect that she presented to the emergency room of Baxter

Regional Medical Center on February 13, 2008 as tearful but alert, with back pain radiating

down her left buttock and into her left leg.  The pain had been present for two to three

days.  She reported having episodes of low back pain radiating down her left leg for more

than one year.  Claimant denied any recent trauma, and stated that she “woke up” in this

condition.  Dr. Michelle Godfrey diagnosed her as having sciatica, gave her a shot of

Demerol, Phenergan and Decadron, and instructed her to use Aleve for inflammation,

Valium for spasms, and Vicodin for pain.  X-rays taken of her lumbosacral spine on that

date showed only early degenerative bony spurs and mild rotoscoliosis.

Claimant returned for an MRI of her lumbar spine on March 25, 2008.  At L4-5, this

showed a right-sided disc protrusion into the neural foramen, causing stenosis.  At the L3-4
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level, the MRI showed that the foramen to be occluded, with the nerve root obliterated.

The radiologist did not know if the latter finding was due to a herniated disc fragment with

inflammation, or to a nerve root tumor.

On May 15, 2008, Claimant presented to Dr. Barrett-Tuck with the following history:

Robin Jacobs is a pleasant 53-year-old lady who comes today for evaluation
of severe left lower extremity pain, numbness, and weakness.  Ms. Jacobs
indicates that on February the 8th while working for Area Agency on Aging
she was vacuuming underneath a heavy rocker while she held the rocker up
with her left arm while in a squatting position.  During the activity, she began
to feel pain in the back and left buttock, and as she stood up the pain
increased.  By the following morning, the pain had increased to a very
significant degree, and although she rested over the entire weekend, the
pain steadily increased and became associated with numbness and tingling.
By Monday, she could not ambulate unassisted and, therefore, was taken by
ambulance to the emergency room for evaluation.  Over the ensuing several
weeks, indeed her pain did become bearable.  She went from unable to walk
at all to using walker and now finally is getting around with a cane.  She
reports, however, that about a month or a month and a half ago the
improvement seemed to plateau and she has not improved any further.  She
still has a very significant pain involving the left buttock radiating
anterolaterally down the left leg just below the knee.  She also has persistent
numbness in the anterior thigh and extending to just below the knee.  She
has found that she has lost significant strength in her leg such that she
cannot walk up steps with her left leg.  She has never had difficulty with her
back prior to February 8th.

Dr. Barrett-Tuck reviewed her MRI and stated that she believes that Claimant has an acute

soft disc rupture with compression on the L3 nerve root.  She recommended that Claimant

undergo an L3-4 facetectomy, foraminal decompression and discectomy on the left to

relieve pressure on the L3 nerve root.  In the alternative, she stated that Claimant could

first try a transforaminal epidural steroid.

On June 25, 2008, Dr. Barrett-Tuck filled out a questionnaire from Claimant’s

counsel in which she opined that Claimant’s objective findings of injury are an L3-4 left disc

rupture with neurological deficit, that she attributes Claimant’s need for medical treatment
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to a work-related injury on February 8, 2008, and that she remains at less than maximum

medical improvement.

Exhibits-Nonmedical

Respondents’ Exhibit 2.  The Assistant Contact Report for Claimant reflects that on

February 12, 2008, her husband called Knapp and stated that she had been out yesterday

and today and has a strained muscle.  On February 13, 2008, Knapp called Claimant after

a client called.  Claimant stated that she would be off the rest of the week and could not

walk.  She said that she does not know how she hurt her back, but that she brought in

wood Saturday night and could not get up Sunday.  On February 29, 2008, Claimant

reported that her left leg gave out at the grocery store and that she had another week of

therapy remaining.  On March 7, 2008, Knapp called Claimant and was told that she had

quit therapy because she could not afford it, and that her back problem was still present

and had made her unable to climb stairs.  Knapp told her she would send her Family

Medical Leave Act paperwork.  Thirty minutes later, Claimant called back and stated that

she had called MedCore and was told to arrange a visit with Dr. Burnett.  Claimant related

that her doctor had stated that her back condition could be due to the type of work she

does, such as vacuuming or mopping.  She stated that she wanted to find out if the

condition was job-related.

This exhibit also contains the transcript of a recorded statement Claimant gave to

Fennell on March 10, 2008.  She stated that before coming to work for Respondent AAA,

she worked with her husband–“we layed [sic] floors.”  Later, she clarified that while she

mostly did the paperwork for her husband’s business, she sometimes helped lay floors.
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Claimant stated that she began hurting on February 8, 2008.  When asked when that day

her symptoms began, she stated:

That afternoon, I guess probably about, well it was right after I guess we’d
ate about 5:00 or 6:00, and that evening, when I was sitting and resting,
watching TV, then I realized it was like my back was real sore, and was
starting to hurt, so I just started taking ibuprofen and Aleve over the
weekend.  And then by Wednesday, that 13th, I was just flat on my back,
couldn’t move with just, it was severe pain.  I mean, I couldn’t walk, and
couldn’t even lay and get comfortable.  So my husband called 911, because
he didn’t know what I’d done, so he was like, he was afraid to move me.

Claimant stated that she was “not real sure” what she was doing at the time she was

injured, but stated that the only thing she could think of was lifting the rocker at the house

of a client to vacuum under it.  When asked whether she felt pain at the time she was

performing this activity, she answered, “No, not really.”  She did not tell her employer that

she had injured herself until the week before the statement.  At the time the incident in

question occurred, Claimant told Knapp only that she was having severe pain in her back.

She stated that she had never had back problems before.  After she went to Baxter

Regional Hospital, she went to physical therapy.  Claimant stopped taking therapy because

it made her back pain worse.  No one has provided a slip that states that she is unable to

work.  Nonetheless, Claimant insisted that the pain not only keeps her from performing her

job, but working at home also.

ADJUDICATION

A. Compensability

Claimant has alleged that she incurred a compensable injury to her lumbar spine

on February 8, 2008, when she was holding up the chair of a client while vacuuming
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underneath it.  Respondents dispute this, pointing out that she did not initially report

suffering a work-related injury.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines "compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  A causal relationship may be established between an employment-related incident and

a subsequent physical injury based on the evidence that the injury manifested itself within

a reasonable period of time following the incident, so that the injury is logically attributable

to the incident, where there is no other reasonable explanation for the injury. Hall v.

Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v.
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La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

A review of Claimant’s hearing testimony, when arraying against the balance of the

evidence in the case, reveals significant discrepancies in multiple instances.  She testified

that at the time she was injured on February 8, 2008, she was holding up the chair of Ms.

N with her left arm while vacuuming underneath it.  Claimant testified that she felt that she

was injured because of the position she was in at the time and the fact that she was

holding up the chair.  But in her March 7, 2008 recorded and transcribed statement to

Fennell, she stated that she was not sure what activity caused her injury, and that the chair

incident was the only thing she could think of.

She testified that she felt no back symptoms until at the end of her 30-minute lunch

break, which she took after she left Ms. N’s house at approximately 10:30 a.m.  But Dr.

Barrett-Tuck’s notes of her May 15, 2008 examination of Claimant reflect that she was told

that Claimant felt pain in her back and left buttock while engaged in the chair/vacuum

activity, and that the pain increased when she stood up.  Her statement to Fennell reflects

that she related to her that the pain did not begin until 5:00 or 6:00 that evening.  Moreover,

the record of her emergency room visit on February 13 reflects that she told Dr. Godfrey
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that she had been having pain radiating into her left leg for longer than one year–and she

denied trauma as the source of her injury.

Claimant testified that she called Knapp at approximately 12:30 p.m. on February

8 to tell her that she had a sore back and that she had to care for her flu-stricken husband.

Knapp corroborated that the call took place, but testified that Claimant mentioned only

needing to take her husband to the doctor.  She certainly did not report suffering a work-

related injury.  In fact, she admitted not doing so until March 7, 2008–over a month after

the alleged incident.  Interestingly, this came, according to Knapp, after a phone

conversation in which Knapp told her she would have to apply for leave under the Family

Medical Leave Act in order to retain her position at AAA, since she had been off work

nearly 30 days.  Even more troubling is that she waited so long to make a report despite

the fact that she had been thoroughly oriented concerning the importance of promptly

reporting work-related injuries, and how to do so.  Her excuse at the hearing for this, that

she was not sure of the extent of her injury, simply does not ring true–especially if the

severity of it required that she go in an ambulance only five days after it supposedly

occurred.

In her testimony, Claimant denied outside activity as the source of her back

problem.  But Knapp testified that Claimant told her that she had carried a lot of firewood

on February 9 and was unable to get out of bed the next day.  While in her testimony she

stated that she was only the bookkeeper of her husband’s floor-laying business, she stated

to Fennell that she sometimes helped lay the floors as well.

Claimant testified that she called and left a message on February 11 or 12 about

being unable to work because of her back.  Knapp only recalled a call from Claimant’s
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husband on the 12th, in which he related that she was suffering from muscle strain.

Interestingly, although Claimant supposedly told him the previous Friday that her back

problem was caused by a work-related incident, this was not mentioned in the call.

According to Claimant, her pain became so unbearable on February 13 that an

ambulance was summoned to take her to the hospital.  Apart from the other problems in

her hospital record discussed above, it is clear that she did not mention the chair incident

to whomever took her medical history.  That day, according to Knapp, the two spoke.

Although the opportunity again presented itself for Claimant to report why she thought she

hurt her back, she did not tell about holding up Ms. N’s chair.  In fact, she stated that she

did not know why her back was hurting and referenced only that she had carried firewood

that weekend.

In discussing these evident problems in the testimonial and medical evidence

concerning causation, I am aware that Dr. Barrett-Tuck has opined that Claimant’s need

for medical treatment is attributable to a work-related injury on February 8, 2008.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full

Commission Opinion filed February 14, 2005), the Commission addressed the standard

when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
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that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Even assuming for the sake of argument that Dr. Barrett-Tuck’s opinion is stated

within a reasonable degree of medical certainty, I cannot credit it because its foundation

is flawed.  As discussed above, what Claimant related to her during their visit regarding the

onset of her symptom–that the pain began while she was holding up the chair–is markedly

different from her hearing testimony and other accounts she has given of the incident.

I cannot causally link Claimant’s low back condition to her holding up a chair at a

client’s house on February 8, 2008 without resorting to speculation and conjecture, which

I am not permitted to do.  Speculation and conjecture cannot serve as a substitute for

proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

Based on the above findings, it is not necessary to delve further into the elements

of compensability.  The claim must fail at the outset.

B. Balance of Issues

Because of the above finding, the other issues litigated at the hearing– whether

Claimant is entitled to reasonable and necessary medical treatment, temporary total

disability benefits, and a controverted attorney’s fee–are moot and will not be addressed.
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CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that her

alleged lumbar spine injury is compensable.  She has not done this.  Therefore, her claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


