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I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on March 10, 2009 in Little

Rock, Arkansas.  No testimony was taken in the case.  By agreement of the parties,

I have blue-backed to the record those portions of the Commission’s file that detail

the history of this claim.

On August 24, 2005, Claimant filed a Form AR-C, stating that he injured his

low back, hips, legs and feet on August 17, 2004 while working for Respondent

Superior Industries.  No benefits were paid in connection with the claim.

Respondent Crockett Adjustment, through its claims examiner Judy Bourne, sent
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the Commission a letter that was received on March 23, 2006, in which she

requested that the claim “be dismissed for lack of prosecution.”  In response,

Claimant through counsel on April 3, 2006 responded that he “request[s] that this

matter remain open and that it be assigned to an administrative law judge for

hearing.”  The file was assigned to Administrative Law Judge Mark Churchwell, who

on April 20, 2006 advised the parties that he was taking the motion to dismiss under

advisement and issued prehearing questionnaires to them.  Claimant submitted his

questionnaire response on May 2, 2006; Respondents did so on May 8, 2006.

Following a prehearing telephone conference on June 29, 2006, the matter was

scheduled for a hearing on September 26, 2006 in Searcy.

On the day of the hearing, Claimant informed the Commission that the case

had settled and asked that it be removed from the docket for that day.  A joint

petition was filed on October 24, 2006, and a hearing was held thereon by me on

November 2, 2006.  At that hearing, Claimant testified that United Healthcare had

paid for some of his care related to his alleged injuries.  For that reason, I held the

petition in abeyance for ten days to give Claimant’s counsel time to investigate the

matter pursuant to Ark. Code Ann. § 11-9-411(c) (Repl. 2002).  Because counsel

did not contact the Commission within the time stated, the Joint Petition was denied

on November 14, 2006.

On October 17, 2008, Respondents filed the instant Motion to Dismiss,

asserting that the claim should be dismissed pursuant to Ark. Code Ann. § 11-9-702

(Supp. 2007) because no hearing request had been made since the November 14,
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2006 joint petition denial.  Claimant responded on October 30, 2008, stating that he

had been unable to locate evidence of payments from an insurer other than the

carrier, but that Ingenix might have a subrogation claim in the amount of $1,547.62.

The parties were sent notice of the March 10, 2009 hearing, and all appeared

pursuant to said notice.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other

matters properly before the Commission, the following findings of fact and

conclusions of law are hereby made in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Claimant and Respondents were provided reasonable notice of the

Motion to Dismiss and of the hearing thereon.

3. Claimant made a bona fide hearing request on March 23, 2006.

4. Respondents are asserting strictly that dismissal of the claim is

warranted under Ark. Code Ann. § 11-9-702(a)(4) (Repl. 2002) due

to Claimant’s failure to make another hearing request within six

months after the November 14, 2006 Joint Petition denial.

5. Claimant had no need to refile his claim after the denial of the Joint

Petition, as his claim had not been dismissed.
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6. Dismissal of this claim is not warranted under Ark. Code Ann. § 11-9-

702(a)(4) (Repl. 2002).

7. The motion to dismiss is hereby denied.

III.  DISCUSSION

At the outset, it is important to note the following.  First, Respondents are not

seeking a dismissal on the failure of Claimant to make a bona fide hearing request

within six months of his August 24, 2005 claim filing.  Indeed, Claimant’s counsel

stated at the hearing that the April 3, 2006 hearing request was bona fide.  Second,

they are not reasserting the March 23, 2006 motion to dismiss that Judge

Churchwell took under advisement.  Counsel made this clear at the hearing.

Finally, as Respondents’ counsel specified at the hearing, dismissal is being sought

only under Ark. Code Ann. § 11-9-702(a)(4) (Repl. 2002), and not under AWCC

099.13 in the alternative.

The former provision states:

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)-(3) of this section.

(Emphasis supplied)  See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85,

929 S.W.2d 730 (1996).

This provision, like the balance of the Arkansas Workers’ Compensation Act,

must be strictly construed.  Ark. Code Ann. § 11-9-704(c)(3) (Repl. 2002).  This

approach has been defined as follows:
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Strict construction means narrow construction.  Arkansas Conf.
Seventh Day Adventists v. Benton Cty. Bd. of Equalization, 304 Ark.
95, 800 S.W.2d 426 (1990).  In Thomas v. State, 315 Ark. 79, 864
S.W.2d 835 (1993), we wrote that strict construction requires that
nothing be taken as intended that is not clearly expressed.  The
doctrine of strict construction is to use the plain meaning of the
language employed.  Holaday v. Fraker, 323 Ark. 522, 915 S.W.2d
280 (1996).  Even when statutes are to be strictly construed,
however, they must be construed in their entirety, harmonizing each
subsection where possible.  Min-Ark Pallet Co. v. Lindsey, 58 Ark.
App. 309, 950 S.W.2d 468 (1997).

Lawhon Farm Svcs. v. Brown, 335 Ark. 272, 984 S.W.2d 1 (1998).

Respondents’ counsel at the hearing argued that the denial of the joint

petition re-started the proscriptive period in § 11-9-702(a)(4), requiring Claimant to

again request a hearing within six months thereof in order to comply with the

provision.  However, counsel admitted that he knew of no case law authority for this

position, and I have been unable to locate such authority.  Such an interpretation

does not comport with a strict construction of that provision, or the balance of the

Act.

To the contrary, the only way that Claimant would again have to comply with

§ 11-9-702(a)(4) would be if his claim were dismissed–requiring its refiling in order

to proceed.  But I did not dismiss the claim itself on November 14, 2006, but rather

only the Joint Petition.  On the argument put forth by Respondents, Claimant is not

in violation of § 11-9-702(a)(4).  For that reason, the motion to dismiss must be, and

hereby is, denied.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
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Administrative Law Judge


