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OPINION FILED MAY 27, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on April 3, 2009,
at Marion, Crittenden County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Jarrod S. Parrish, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted April 3, 2009, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws. 

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of her right to legal representation; that an attorney could not

charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the

claimant was advised, on numerous occasions, that she had the burden of proving
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her claim; that she was only entitled to one hearing; and that, for any reason, if she

was unsuccessful, she could not request a second hearing while maintaining that

the reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

A prehearing conference was conducted in this claim on March 11, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed between the

parties at all relevant times, including August 30, 2008; that the claimant’s average

weekly wage was sufficient to entitle her to compensation rates of $204.00 per

week  for temporary total disability and $154.00 per week for permanent partial

disability; and that respondents had controverted the claim in its entirety.

By agreement of the parties, the sole issue presented for determination

concerned compensability.  If answered affirmatively, respondents’ responsibility

for outstanding medical expenses, as well as continued medical treatment must be

addressed.

Claimant contended, in summary, that she sustained a compensable back

injury which arose out of and during the course of her employment on August 30,

2008; that she promptly reported the injury to her supervisor, Ron Long; that
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respondents should be held responsible for all outstanding medical and related

treatment, including reimbursement of out-of-pocket prescription medications and

medical expenses; and that respondents should remain responsible for continued,

reasonably necessary medical treatment.

The respondents contended that the claimant did not sustain a compensable

injury on or about August 30, 2008; that the claimant’s need for medical treatment,

if any, was  associated  with  pre-existing and/or  underlying problems and not any

work-related injury; and, further, that the medical evidence did not support any

objective findings of a work-related injury.

In addition to the claimant, Denise Taylor and Elizabeth McKinney were

called as corroborating witnesses.  Carl Gibbs and Oliver Cook were called as

witnesses for the respondents.   The record in this claim is composed solely of the

transcript of the April 3, 2009, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained an injury arising out of and during the course of her

employment with East Arkansas Area Agency on Aging which has been

established by medical evidence supported by objective findings.

DISCUSSION

The relevant facts in this claim are basically undisputed.  In fact, the only

genuine factual dispute concerned whether or not the lift-gate on Van #89 operated

by the claimant on the date of her alleged injury experienced mechanical problems

which required the claimant to use a mechanical jack to manually raise and lower

the lift-gate, resulting in a back injury, specifically, an aggravation of a pre-existing

degenerative disc disease.  The record contains conflicting testimony concerning

whether or not the claimant was required to operate the jack, and, also, whether a

client was on the lift-gate at the time the claimant allegedly operated the jack and

sustained her injury.  Despite some conflicting testimony concerning whether or not

Van #89 experienced mechanical problems with its lift-gate, I am persuaded that a

preponderance of the credible evidence supports the claimant’s claim.  I found the

claimant to be a credible witness.  Further, I found that a preponderance of the

credible evidence, including the testimony of the claimant’s corroborating witnesses

established that an incident occurred on August 30, 2008, which was promptly

reported to the claimant’s supervisor.  However, this claim must be denied because
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the claimant has failed to offer medical evidence supported by objective findings

necessary to establish a compensable injury under our workers’ compensation

laws.

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Medical evidence is not ordinarily required to prove causation, Wal-Mart Stores,

Inc. v. Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  However, if medical

opinion is offered, the opinion must be stated within a reasonable degree of medical

certainty.  Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2000).
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Where the only evidence of a causal connection is speculative and indefinite  medical

opinion,  it  is  insufficient to meet the claimant’s burden of proving causation.   Crudup

v.  Regal  Ware,  Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); K I I Construction

Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).

Again, it is undisputed that the claimant reported a work related in incident and

injury on August 30, 2008.  The claimant was initially sent to the emergency room for

treatment by her supervisor, Mr. Long.  The claimant stated that she was treated at

the emergency room and released.  The claimant maintained that she received two

(2) shots in the emergency room and released to follow-up treatment with the company

doctor.  Unfortunately, no emergency room records were submitted.  The claimant was

next examined and treated by the company physician, Dr. Trent Pierce.  Dr. Pierce

examined the claimant on September 4, 2008, diagnosed a back strain, and released

the claimant to return to work without restrictions on September 4, 2008.  (Resp. Ex.

A, pp.3-4)

The record reflects that after the claimant’s release by Dr. Pierce, the claims

adjustor for the employer advised the claimant that it was denying her claim.

Accordingly, the claimant pursued additional medical treatment on her own.  The

claimant’s primary treating physician has been Dr. Brent Sprinkle, D.O., a physical

medicine and rehabilitation specialist with Arkansas Specialty Spine Center in Little

Rock, Arkansas.  Dr. Sprinkle initially evaluated the claimant on December 29, 2008.

His diagnosis is set out below:
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IMPRESSION:

1. Lumbar degenerative disc disease

2. Lumbar spondylolisthesis that was likely pre-existing but could have been

aggravated by her activities of operating the jack (Cl. Ex. A, p.2)

An exhaustive analysis of the medical evidence fails to reveal any medical

evidence supported by objective findings necessary to establish compensability.

Further, the only medical evidence addressing causation which was offered by the

claimant is clearly speculative and indefinite and is insufficient to meet the claimant’s

burden of proving a causal connection between the August 30, 2008, work-related

incident and any claim for workers’ compensation benefits.

Although the claimant has failed to prove her claim, I feel compelled to point out

that respondents would be responsible for any medical treatment it directed.

Specifically, since the claimant was sent to the emergency room and to the company

doctor, Dr. Pierce, the employer would be responsible for any such related treatment

prior to controverting the claim.  It is anticipated that respondent accepted and paid

any medical related to the temporary aggravation of claimant’s pre-existing condition

and which it directed.  If not, respondent is responsible for said bills.  See, Southern

Hospitality v. Britian, 54 Ark. App. 318, 925 S.W.2d 81 (1996).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s
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Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that she

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


