
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F404346

HARL LEDFORD CLAIMANT

SUPERIOR INDUSTRIES                              NO. 1 RESPONDENT

CROCKETT ADJUSTMENT, INC.                        NO. 1 RESPONDENT
CARRIER
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OPINION FILED JULY 21, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by CURTIS NEBBEN, Attorney,
Fayetteville, Arkansas.

Respondent No. 2 represented by DAVID SIMMONS, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On April 23, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 14, 2008, and a pre-hearing order was filed on May

14, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. Prior opinions are res judicata and the law of this case.

3. On December 2, 2003, the relationship of employee-employer-

carrier existed between the parties.
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4. The claimant sustained a compensable injury to his low

back.

5. The claimant is entitled to a weekly compensation rate of

$440 for temporary total disability and $330 for permanent partial

disability.

6. The claimant’s most recent healing period ended on March

14, 2008.

7. The claimant has sustained permanent impairment equal to 14

percent to the body as a whole as a result of his compensable

injury.

8. This claim has been controverted, the claimant’s attorney

is being paid and is entitled to an attorney’s fee.

9. A prior opinion has determined that the claimant’s

avascular necrosis is not due to his December 2, 2003, injury.

By agreement of the parties the issues to litigate are limited

to the following:

1. Entitlement to and extent of the claimant’s permanent

disability and/or wage loss.

2. Second Injury Fund liability.

3. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that he is entitled to
disability greatly in excess of his 14%
permanent impairment.

The claimant contends that his preexisting
bipolar disorder and bilateral avascular
necrosis have combined with the effects of his
December 2, 2003 injury and caused him to be
more disabled than he would have been as a
result of his December 2, 2003 injury alone.
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Therefore, the claimant contends that the
Second Injury Fund has some liability in this
case.”

Respondents No. 1's contentions are:

“The respondents contend the claimant is not
entitled to any permanent disability benefits
in excess of the 14% permanent anatomical
impairment; in the event that it is determined
that the claimant is entitled to permanent
disability benefits in excess of the 14%
permanent impairment, the respondents contend
that any award of permanent disability
benefits is the responsibility of the Second
Injury Fund.”

Respondent No. 2's contentions are:

“The Second Injury Fund will state its
contentions upon completion of discovery.”

The claimant is a thirty-nine-year-old male who was employed

by Respondent No. 1 as a welder and fabricator.  During his

employment with Respondent No. 1, the claimant testified the

following incident occurred:

“Q. Mr. Ledford, will you briefly explain how
you got injured back in December of 2003 while
in the employment of Superior Industries?

A. We were finishing up for the night.  I had
a project going on involving a piece of pipe.
I think it was like 16 inch pipe, heavy wall.
And I was going to push it under, it was
standing up on end, it was about this high.  I
was going to push it under a table or actually
it was a set of rollers one with a chop saw
and I was pushing with my foot, a buddy was
helping me.  And as I pushed it with my foot I
pulled on the - pulled on the rollers of that
table to kind of get some leverage to help me.
And as I did the table started turning over.
So I jumped backwards, pushed off of the table
and jumped backwards.  And when I did, my foot
instead of landing out to catch me, it went
under me and I just twisted around and fell to
the floor.”
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An administrative law judge found that the claimant did have

a compensable back injury as a result of the incident the claimant

described.  An impairment rating of 14 percent to the body as a

whole has been stipulated to in this matter regarding the

claimant’s back injury.  The administrative law judge also

determined that the claimant’s avascular neurosis of the hip was

not due to the work related incident he sustained on December 2,

2003, which did cause his back difficulties.

One of the issues to be resolved in this matter is the extent,

if any, of Respondent No. 2's, Second Injury Fund, liability.  The

Arkansas Supreme Court indicated the requirements for Second Injury

Fund liability as follows in Mid-State Construction Company v.

Second Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1988):

“It is clear that liability of the Fund comes
into question only after three hurdles have
been overcome.  First, the employee must have
suffered a compensable injury at his present
place of employment.  Second, prior to that
injury the employee must have had a permanent
partial disability or impairment.  Third, the
disability of impairment must have combined
with the recent compensable injury to produce
the current disability status.”

In the present case, it is clear that the claimant meets the

first of the three hurdles for Second Injury Fund liability.  In

that he suffered a compensable back injury while employed by

Respondent No. 1.

As to whether the claimant had any permanent partial

disability or impairment prior to his back injury, I find that he

did not.  After a review of the claimant’s medical records and work

history, I believe it is more likely that the claimant did not have
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permanent partial disability or impairment prior to his back

injury.

The claimant did have some history of hip and back problems

prior to December 2, 2003, but he testified credibly at the hearing

as follows:

“Q. What was bothering you at the time of - of
your injury December the 2nd of “03?  Were
there any of your physical conditions
bothering you when you got hurt that day?

A. December of “03?

Q. Huh uh.

A. No, I felt fine until I fell.

Q. You were felling fine until you fell down,
right?

A. Yeah, best I remember.”

Prior to December 2, 2003, the claimant’s work history reveals

that he engaged in heavy manual labor to perform his work duties.

He seems to have been able to perform those activities without

problem.  Had he been permanently partially disabled or impaired,

I believe his work history would reflect those problems, here it

simply does not.

The third test is whether or not any prior permanent partial

disability or impairment combined with the recent compensable

injury to produce the current disability status.  I have already

found that no prior permanent partial disability or impairment

existed.  However, even if one did exist, I do not believe that it

would combine with the claimant’s current compensable back injury

to result in his disability status.
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After the claimant’s compensable back injury with the

respondent, he went back to work and was eventually employed by

Henderson Specialist as a supervisor.  I note that while the

claimant was employed by Henderson Specialist he was involved in an

accident which caused the amputation of this left thumb.  This

accident has no direct bearing on this matter before the

Commission.  However, after this accident Henderson Specialist

discovered that the claimant was taking prescribed narcotic

medications due to his back injury.  Due to the requirement of

operating and working around heavy equipment in order to be a

supervisor at Henderson Specialist, they would not allow the

claimant to work for them while on prescribed narcotics.

This medication is directly due to the claimant’s back

problems.  He was not taking medication of this nature for any type

of medical issue prior to December 2, 2003.  Thus no other

permanent partial disability or impairment is adding to or

combining with his back problems to cause his current disability

status.  The claimant testified on redirect examination as follows:

“Q. Mr. Ledford, would the loss of your left
thumb in any way prevent you from being able
to do the supervisory job that you had at
Henderson Specialist?

A. No. 

Q. Do you know of any reason, other than the
fact that you’re on narcotic medication as a
result of your job related injury that causes
you not to be able to go back to Henderson
Specialist?

A. No.
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The Second Injury Fund has no liability in this matter.  Only

the first of the three requirements of the Mid-State Contractors

Company test can be met.  All three requirements must be met for

liability to exist and here they are not met.

To prove wage loss the claimant must show that his physical

impairment from his compensable injury of December 2, 2003, caused

him an inability to earn a similar wage from his pre-injury

condition.  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a

livelihood.  Emerson Electric v Gaston, 75 Ark. App. 232, 58 S.W.3d

848 (2001).

To do this we must look at several relevant factors including

work history, age, education, and willingness to return to work.

The claimant’s work history is made up of mostly jobs that require

both skill and heavy manual labor.  His history includes the taking

apart and reconstruction of nuclear reactor heads.  The claimant

also operated a crane and held counterweights for crane operators.

The claimant also performed welding and diving activities.  Most

recently his history revealed activities including welding,

fabricating, and supervising.  It is clear that the claimant’s

employment history has required both skill and heavy manual labor.

The claimant is thirty-nine-years-old and completed the

twelfth grade.  After leaving the employment of Respondent No. 1 he

obtained a job with Henderson Specialist as a supervisor.

Respondent No. 1 did provide the claimant with help from a

vocational specialist; however, the claimant sought and obtained
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the supervisor’s job at Henderson Specialist on his own.  The

claimant also testified that he has recently sent out his resume’

trying to find employment.  I find that the claimant has a high

interest in returning to the work force.

It has been stipulated that the claimant has sustained

permanent impairment equal to 14 percent to the body as a whole

regarding his back injury.  This permanent impairment has severely

limited the claimant’s ability to engage in the type of work that

he has normally engaged in.  That being both of heavy manual labor

and skill.  This type of employment results in higher pay than jobs

that require only one of those two characteristics.  With his

permanent impairment of 14 percent, heavy manual labor is something

the claimant can no longer offer a potential employer.  Which

greatly reduces the wages the claimant can earn.

The claimant was able to find employment as a supervisor using

his skill and/or expertise in the field of fabrication and welding.

Though this type of position may not require the heavy manual

labor, it does require that the supervisor operate and function

around large heavy equipment.  The claimant here is being  treated

with prescription narcotics for his compensable back difficulties.

This limits the claimant’s ability to find work in the field or

industry that he has traditionally worked.

Given the relevant factors and the limitations placed on the

claimant from his permanent partial disability and his medical

treatment which includes the consumption of prescribed narcotics,
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I find the claimant is entitled to a wage loss that would be equal

to that of a 20 percent impairment to the body as a whole.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 14, 2008, and contained in a

pre-hearing order filed May 14, 2008, are hereby accepted as fact.

2. The Second Injury Fund has no liability in this matter.

Only one of the three requirements for Second Injury Fund liability

has been met.

3. The claimant is entitled to wage loss that would be equal

to 20 percent permanent impairment to the body as a whole.  This

amount is separate and apart from the 14 percent permanent

impairment to the body as a whole stipulated to by the parties.

4. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set forth in the Arkansas Workers’ Compensation Act.

ORDER

Respondents No. 1 shall pay the claimant’s wage loss in an

amount that would be equal to 20 percent permanent impairment to

the body as a whole.
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The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


