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Hearing before Administrative Law Judge O. Milton Fine II on July 29, 2009, in Mountain
Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. James A. Arnold II, Attorney at Law, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On July 29, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on April 6, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the third stipulation to reflect the actual date of injury, they are

as follows:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about April 30, 2006 and

on September 9, 2006, and at all relevant times.

3. Claimant sustained a compensable injury to her low back on April 30, 2006,

and a compensable injury to her right knee on September 9, 2006.

4. Respondents provided medical treatment and treatment for Claimant’s

compensable injuries up through August 28, 2007, but have controverted her

entitlement to all benefits thereafter.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to additional medical treatment, to include an

MRI recommended by Dr. Rebecca Barrett-Tuck.

Contentions

The respective contentions of the parties are as follows:

Claimant:

The Claimant contends that she is entitled to additional benefits which includes medical

care for the ongoing problems she has with her lower back and her right knee.

Respondents:
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1. Respondents will contend that the Claimant has received all compensation

benefits to which she is entitled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl.

2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s testimony concerning statements made to her by Drs. William

Blankenship and Brent Sprinkle will be admitted and given due weight;

however, her testimony concerning a statement made to her by Dr. Edward

Saer will not be admitted into evidence.

4. Because the evidence does not indicate that the Attorney General was

notified of Claimant’s challenge to the constitutionality of the Arkansas

Workers’ Compensation Act pursuant to Ark. Code Ann. § 16-111-106(b)

(Repl. 2006), and the issue was not fully developed by the parties, it will not

be addressed.
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5. Claimant has proven by a preponderance of the evidence that she is entitled

to additional treatment in the form of an MRI recommended by Dr. Rebecca

Barrett-Tuck.
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PRELIMINARY RULINGS

Admission of Claimant’s Testimony Concerning Statements by Drs. William

Blankenship, Brent Sprinkle and Edward Saer

During the hearing, Claimant’s counsel asked her about something that Dr.

Blankenship, her physician, told her.  Respondents objected on the grounds that it was

hearsay.  I informed the parties that I would allow the testimony to be proffered, but would

not consider testimony concerning statements made by doctors or other treating personnel

concerning diagnosis and treatment because Claimant’s medical records were in evidence.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  The statement allegedly made by

Blankenship and discussed infra does not concern diagnosis or treatment, where the

medical records are available to address.  The testimony concerning this statement will be

admitted.  During the proffer, Claimant also related a statement made by Dr. Sprinkle that

will likewise be admitted for the reason discussed above.  However, Claimant also testified

during the proffer concerning a statement that Dr. Saer made to her that clearly relates to

diagnosis or treatment, where the actual medical records would instead help to “best

ascertain the rights of the parties.”  This testimony will thus not be admitted.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Dale Wooten, Connie Stewart and Ed

Jeter.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, her medical records,

consisting of one index page and nine numbered pages thereafter; and Respondents’

Exhibit 1, a compilation of her medical records, consisting of one index page and 22

separately numbered pages thereafter.

In addition, I have blue-backed to the record Claimant’s May 7, 2007 letter to the

Commission addressing, inter alia, her constitutional challenge, consisting of five pages

(the copy of the letter from each file has been included).

Testimony

Dale Wooten.  Called by Claimant, Wooten testified that he was present when

Claimant injured her back on April 30, 2006.  She was using a buffer to chip wax off of

concrete.  When one of the blades struck a rough spot on the floor, the buffer went “wild,”

lurching to the right and twisting Claimant.  She was off work for six to eight weeks

thereafter.  When Claimant returned to work, she was in pain and only worked three days

a week.

Connie Stewart.  Called by Claimant, Stewart testified that Claimant is her best

friend, and that they have known each other for 14 years.  Prior to the back and knee

injuries, the two engaged in a lot of activities together, such as shopping.  The only problem
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Claimant had was muscle pain as a result of fibromyalgia.  However, the pain was kept

under control with medication, and the condition did not interfere with their activities.  After

the accidents, she could no longer walk very far, and hurt all of the time.  The two of them

no longer go shopping or do other things that they used to do.  Claimant, by grimacing,

shows that she has a lot of back pain.  Her pain has worsened over time.  She cannot sit

for an extended period of time.

When questioned by me, Stewart stated that the bases for her opinion that

Claimant’s pain has gotten worse are her complaints and facial expressions.

Bonita Lau.  Claimant testified that she is 50 years old and a high school graduate.

She went to work for Respondent Dow Enterprises (hereinafter “Dow”) in April 2005.

Claimant stated that in the first years after she was diagnosed with fibromyalgia, the

condition interfered with her ability to work.  She missed a day of work only every four or

five months.  Muscle relaxers such as Flexeril helped with the symptoms.  Claimant has had

fibromyalgia for 15 years.  She agreed with Stewart that prior to being injured at work, she

was able to shop and travel.

In describing the buffer incident, Claimant testified that the machine weighs 85 to 90

pounds.  It had an extra 25 pounds of weight placed on it to help maintain contact with the

floor and remove the wax.  She stated that when the buffer blades hit a rough spot on the

concrete, it lurched and threw her to the ground.  Claimant stated that “[i]t felt like you was

twisted in two.”  She was off duty for a week, and then was on limited duty.  At the time, her

pain was “medium.”  In September 2006, she injured her knee at work and was off for six
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to eight weeks.  Claimant stated that she was on limited duty until she was laid off on

October 7, 2007.

With the exception of Dr. Kaufman, whom she saw immediately after the accident,

all of the other treating physicians have been selected by Respondents.  She asserted that

Dr. Blankenship, who treated her knee, told her that he was not her doctor and that he

would not tell her any of his findings.  The only doctor of which she had a favorable opinion

was Dr. Sprinkle; but he informed her that his hands were tied concerning what he could

do for her.

In describing her pain since being thrown by the buffer, Claimant stated:

Constant, well, pain from my waist down to my legs.  At times it feels like
grinding in my, I guess, core.  I have sharp stabbing pains in my hands and
my feet.  It’s like, kind of like when your hands or your feet go, go to sleep,
and it feels like somebody just stabbing you with needles all the time.  I have,
it feels like bee stings all up and down my legs.  And it’s it’s not all the time,
but they’re in different areas.

The back pain came and went at first, but has been constant for a year.  She rated it at

8.5/10 for much of the past eight months.  Claimant attributes all of her problems in this

area to the buffer incident.

She no longer works at Dow, but has a job putting newspapers together.  Claimant

stated that she lifts bundles weighing 35 to 40 pounds.  Lifting weights of any size

aggravates her back.  The motions she makes at the newspaper job puts pressure on her

back.  Regardless, she continues to work because she needs the income.  Claimant

testified that she has gained 25 pounds due to inactivity caused by the back injury.

Her testimony is that she needs the MRI Dr. Rebecca Barrett-Tuck has

recommended, but that she cannot afford it.
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Under questioning from Respondents, Claimant testified that she did not see a

physician until at least five days after the buffer incident.  When asked why her records for

her visit with Dr. Kauffman, her personal physician, reflect she had been having chronic

pain in her tailbone for three to four weeks prior to the accident, Claimant stated that her

pain was “just like a bad fibro day,” and that only later did she remember being pulled by

the buffer.  The fibromyalgia causes muscle spasms in her neck, back, arms and legs.  Not

until she returned to Dr. Kauffman and told him about the buffer incident did her take her

off work and recommend an MRI.  She underwent the MRI on her back in December 2006

after seeing Dr. Saer.  He referred her to Dr. Sprinkle, who administered injections in her

back.  Claimant underwent two injections, but elected to wait on the third.  She underwent

physical therapy as well.  Claimant saw Sprinkle for several months, until August or

September of 2007–well over a year after her back injury.

Claimant saw Dr. Kauffman for her knee injury as well.  She has also undergone an

MRI of the knee.  Blankenship was retained by the insurance company to evaluate, not

treat, her knee.

Ed Jeter.  Called by Claimant, Jeter testified that Claimant is his mother.  Prior to

being injured while working for Dow, she was a very energetic person and did not want to

leave work.  Since the injury, she lacks the enthusiasm to go to work.  Jeter also stated that

his mother is not able to engage in other activities such as walking.  She is unable to sit or

stand for lengthy periods of time.

Exhibits
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The medical records of Claimant that were introduced at the hearing and are part of

Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:

Claimant on May 18, 2005 was assessed by Dr. Kauffman as having fibromyalgia

and was prescribed Flexeril. 

On May 5, 2006, Claimant presented to Dr. Kauffman with chronic pain in her tail

bone and radiating down her hip.  While she stated that the problem began when she was

using the buffer at work, the onset of pain was described as being three to four weeks

before.  The doctor assessed her as having an acute lumbar/sacral strain and prescribed

Aleve and Flexeril.  He recommended that she avoid the buffer, along with standing or

sitting for extended periods.  When Claimant returned to Kauffman on May 11, 2006, she

stated that the pain was a little better, but was spreading out, with more in the coccyx and

down the right hip.  The doctor took her off work for one week and determined to order an

MRI if her condition did not improve.  She reported improvement on May 18, 2006, so Dr.

Kauffman returned Claimant to work at light duty.  On May 31, 2006, Claimant stated that

the pain returns when she attempts to walk or lift.  The doctor noted the presence of muscle

spasm, noted that he suspected sciatica, and recommended an MRI.

Claimant saw Dr. Saer on February 22, 2007.  She reported low back pain,

occasional thoracic pain, but no radicular symptoms.  However, she related having

occasional leg pain and some tingling in her hands.  X-rays showed mild diffuse narrowing

in the disks of the lumbar spine, along with a slight increase in the lordosis.  An MRI done

on December 15, 2006 showed mild diffuse degenerative changes in the lumbar spine, with

a small central protrusion at L5-S1.  He found no spasm upon examination.  Dr. Saer
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opined that Claimant had a lumbar strain or sprain, with pre-existing degenerative changes.

He stated that her condition was related to her work injury.  Saer recommended therapy,

but not surgery, and gave her a ten-pound lifting restriction and an instruction that she

avoid repetitive lifting, bending, twisting and stooping.  Claimant returned on April 5, 2007

and reported having continued severe back pain, along with numbness in her fingertips and

legs.  She had been undergoing therapy.  Dr. Saer recommended that she see a

rehabilitation specialist.

Claimant underwent an EMG on July 3, 2007, but no evidence of lumbar

radiculopathy was found.

She saw Dr. Sprinkle on August 28, 2007, following her second epidural steroid

injection.  Claimant reported that the injection helped some, but that she was still having

good days and bad days of back pain.  Sprinkle wrote that this could be a flare-up of her

degenerative disc disease.  He recommended an additional injection, but Claimant declined

it at present.  She was declared to be at maximum medical improvement.  Sprinkle gave her

a 25-pound lifting restriction, to advance by five pounds per week until she returned to full

duty.  If she could not tolerate job duties, he recommended that she undergo a functional

capacity evaluation.

On May 21, 2008, Claimant presented to Dr. Barrett-Tuck with mid-low back pain,

numbness and tingling in the hands, and right knee pain.  She represented that she had

been injured in April 2006 while using a buffer.  No surgery was recommended.  She has

a history of fibromyalgia.  Dr. Barrett-Tuck reviewed the 2006 MRI, which she stated shows

a rupture at L5-S1 on the right.  She added that “[c]urrently, she does not have clear-cut
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right-sided radicular symptoms, and the MRI is indeed too old to determine current

necessary treatment.”  The doctor recommended, inter alia, an MRI of the lumbar spine.

Claimant returned to Dr. Kauffman on January 20, 2009, and complained of radicular

pain down both legs, greater on the right.  She was assessed as having Raynaud’s,

sciatica, and degenerative joint disease of the lumbar spine.
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On July 11, 2009, Dr. Barrett-Tuck signed a letter that reads:

IT IS MY OPINION BASED UPON A REASONABLE DEGREE OF MEDICAL
CERTAINTY THAT THE INJURY SUSTAINED BY BONITA L. LAU TO HER
BACK ON OR ABOUT APRIL 30, 2006 AND RIGHT KNEE ON OR AROUND
SEPTEMBER 9, 2006 WHILE USING A BUFFER TO CHIP WAX OFF
CONCRETE IS THE MAJOR CAUSE [I.E. MORE THAN 50%] FOR HER
NEED FOR TREATMENT BY MYSELF IN THE FORM OF AN MRI OF HER
SPINE.

In a letter to Claimant’s counsel on July 13, 2009, Dr. Barrett Tuck stated:

This letter regards Bonita L. Lau, your client and my patient.  This lady clearly
suffered an on-the-job injury in April of 2006.  She relates that she was using
a buffer when she injured her back.  I feel strongly that this injury with a
reasonable degree of medical certainty is clearly the cause for her need for
treatment by myself and for the MRI of her lumbar spine that I have
recommended.

ADJUDICATION

A. Constitutionality

As stated above, Claimant sent a letter to the Commission dated May 7, 2007, in

which she contended, inter alia, that the provisions of the Arkansas Workers’ Compensation

Act that provide for the establishment of administrative law judges are unconstitutional.

However, the evidence before me does not indicate that the Attorney General was notified

of the challenge, as required by Ark. Code Ann. § 16-111-106(b) (Repl. 2006).  The

purpose behind this provision is to ensure a “fully adversary and complete adjudication” of

the constitutional issue.  Ark. Dept. of Human Svcs. v. Heath, 307 Ark. 147, 827 S.W.2d

885 (1991).  Claimants never filed a pleading in support of her contentions, and

Respondents never responded to the constitutionality challenge.  Since the issue has thus

not been fully developed by the parties, it will not be addressed despite the failure to inform
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the Attorney General.  See Osborne v. Bekaert Corp., 97 Ark. App. 147, 245 S.W.3d 185

(2006).

B. Additional Medical Treatment

Claimant has argued that she is entitled to additional treatment in the form of a

second lumbar MRI recommended by Dr. Barrett-Tuck.  Respondents dispute this.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73

Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as to

stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In Brinkley v. Gateway Industrial Services, Inc., 2005 AWCC 128, Claim No.

F207551 (Full Commission Opinion filed June 27, 2005), the Commission stated:

However, we do not agree that the claimant is entitled to the medical
treatment that a doctor recommends or additional medical studies when the
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claimant is granted a change of physician.  The claimant must establish by
a preponderance of the evidence that repeat tests are necessary and
reasonable in connection with the compensable injury.

See Dotson v. Little Rock Natl. Airport, 2009 AWCC 50, Claim No. F511909 (Full

Commission Opinion filed March 30, 2009).  This standard means the evidence having

greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).

The Commission is authorized to accept or reject medical opinions.  Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and  determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The parties stipulated that Claimant sustained a compensable lumbar spine injury

on April 30, 2006.  The injury has never been treated surgically.  The treatment has been

conservative in nature, with the most invasive procedure being two epidural steroid

injections.  While Claimant reported some improvement with the second one, she was still

having pain at that point.  She underwent physical therapy as well.
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Claimant’s x-rays revealed mild diffuse narrowing in the disks of the lumbar spine,

along with a slight increase in the lordosis.  A December 15, 2006 MRI reflected, according

to Dr. Saer, mild diffuse degenerative changes in the lumbar spine, with a small central

protrusion at L5-S1.  Dr. Barrett-Tuck, however, found the same MRI to show a rupture at

that level.  Both seem to agree that the etiology of her pain was the compensable

injury–being slung by the buffer.  Claimant has a relatively lengthy pre-existing history of

fibromyalgia.  But I credit her testimony that at the time she sustained her compensable

back injury, her condition was under control with medication and she was leading an active

life and was able to perform her job for Dow.  Dr. Barrett-Tuck was aware of the

fibromyalgia, but nonetheless attributed her problems to the low back injury.  Claimant’s

condition has deteriorated since the injury to the extent that she has suffered from weight

gain due to inactivity, and cannot lift without experiencing pain.  Notwithstanding Claimant’s

subjective complaints of radiculopathy, however, tests have not borne it out, and Dr.

Barrett-Tuck did not find signs of such to be clear-cut.

The testing performed on Claimant to date has hardly been exhaustive.  At present,

she has undergone only one MRI, for example.  Dr. Barrett-Tuck has opined, and I credit,

that that test, now nearly three years old, needs to be updated to assess Claimant’s low

back condition.  She has found Claimant’s condition to be causally related to her

compensable injury.  I credit this as well.  I recognize that Dr. Sprinkle assessed Claimant

as being at maximum medical improvement as of August 28, 2007.  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4
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Ark. App. 124, 628 S.W.2d 582 (1982).  But at that point, Claimant had not undergone her

final epidural steroid injection because she wanted to wait.  Respondents have not argued

that Claimant has abandoned her treatment under Breakfield v. In & Out, Inc., 79 Ark. App.

402, 88 S.W.3d 861 (2002), and I will not address such an issue.  See Singleton v. City of

Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February

23, 2006)(improper for administrative law judge to address issues not raised at hearing),

rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).  Nor have the

Respondents endeavored to show that Claimant’s current condition is the result of an

intervening intermediate cause.  What the evidence shows is that at the time Sprinkle

released her, as was the case when Saer last saw her, Claimant was still presenting with

severe back pain.  While Dr. Sprinkle surmised that this could be due to pre-existing

degenerative disc disease, his findings are clearly speculative and cannot be credited.

The testimony of Claimant and her witnesses corroborates her statements in her

medical records that she has continued to suffer from low back pain that did not resolve

with previous treatment, and did not arise, at least to the degree to impair work and outside

activities, until her work-related injury on April 30, 2006.  The difference in the findings by

Drs. Saer and Barrett-Tuck concerning the previous MRI, her current symptoms that I find

to be causally related to her injury, plus Barrett-Tuck’s thrice-stated opinion that a new MRI

is required to accurately assess Claimant’s condition as a precursor to treatment, show the

test to be both reasonable and necessary.  Claimant has proven her entitlement to the MRI

by a preponderance of the evidence.

CONCLUSION
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Based on the findings of fact and conclusions of law set forth above, Claimant is

entitled to the MRI recommended by Dr. Barrett-Tuck.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


