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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 15,

2009, in Fort Smith, Arkansas. A pre-hearing order was entered in

this case on July 22, 2009. At the time of the entry of the pre-

hearing order, the parties announced that they would be able to

agree on the appropriate compensation rates. However, such

agreement has not been reached, as of the date of hearing.

Therefore, the issue of the appropriate amount of the weekly

compensation rates was added.  A copy of the pre-hearing order,

with this amendment noted thereon, was made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On April 19, 2007, the relationship of employee-

employer-carrier-third party administrator existed

between the parties.



Lankford-F904661 -2-

2. On April 19, 2007, the claimant sustained a

compensable injury to his right shoulder.

3. There is no dispute over accrued medical expenses

or temporary disability benefits.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical

services, as recommended by Dr. Jeffrey Evans. 

2. The appropriate weekly compensation rates.

In regard to these issues, the claimant contends:
 

“The claimant contends that he is entitled to
additional medical treatment as a result of
his admittedly compensable injury.”

 
In regard to these issues, respondents contend:

“(a) Respondents have denied that claimant is
entitled to additional medical care.”

 DISCUSSION

I. COMPENSATION RATES

The first issue to be addressed concerns the appropriate

weekly compensation rates for both total disability and permanent

partial disability.  The claimant’s payroll records have been

admitted as Claimant’s Exhibit No. 2.

Apparently, the employment contract between the parties did

not provide for or guarantee a specific number of hours that the

claimant would work, each week.  The payroll records show that the

claimant’s hours per week varied between a low of 16 and a high of

52.  The payroll records further indicate that the claimant’s

hourly rate of pay, at the time of his compensable injury, was
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$9.50. Finally, these records reveal that the claimant’s employment

contract provided that for any weeks, which he worked in excess of

40 hours, he would be paid overtime at one and a half times the

hourly rate.  Based upon the claimant’s hourly rate, at the time of

his compensable injury, his hourly overtime rate would be $14.25.

The payroll records for the claimant’s 51 week period of

employment that proceeded his compensable injury reveals that he

averaged working 35.1 regular hours and 1.6 overtime hours per

week. When these averages are applied to the hourly rates in effect

at the time of the claimant’s compensable injury, the claimant’s

average weekly wage would be $372.60. This would yield an

appropriate weekly compensation rate of $248.00 for total

disability and $186.00 for permanent partial disability.  

II. ADDITIONAL MEDICAL SERVICES

The remaining issue is the claimant’s entitlement to

additional medical services by and at the direction of his

authorized treating physician, Dr. Jeffrey Evans. The burden rests

upon the claimant, to prove these medical services would constitute

“reasonably necessary medical services”, under Ark. Code Ann. §11-

9-508.  In order to meet this burden, the claimant must prove that

the disputed medical services were necessitated by or connected

with his compensable right shoulder injury of April 19, 2007.  He

must further prove that such medical services would be reasonable

in light of the potential benefit that these services could provide

in restoring him to as near his preinjury state, as the permanent
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character of his injury would allow or to maintain the level of

healing achieved.  

Based upon the most recent report of Dr. Evans dated January

26, 2009, the only continuing medical services that Dr. Evans

recommended was continued follow up visits for the degenerative

joint disease that involved the claimant’s right shoulder. Thus, it

becomes necessary to determine if this recommended follow up visit

would be necessitated by or connected with the claimant’s

compensable shoulder injury of April 19, 2007, and would be

reasonable in light of the potential benefit that this service

could provide in returning the claimant’s shoulder to its pre April

19, 2007 state or to maintain the level of healing achieved.

The medical evidence presented shows that the claimant

sustained a significant injury to his right shoulder, along with

other portions of his body, in an employment-related incident that

occurred on September 10, 2001. This injury appears to have

occurred while the claimant was employed by a different employer.

The claimant received extensive treatment for this injury,

initially by Dr. Stephen Heim and subsequently by Dr. Jeffrey

Evans. In this injury, he sustained a posterior glenoid labral

tear.  At that time, it was also observed that he had a lesion or

mass of the proximal humerus that was consistent with an

enchondroma or cartilage tumor. An enhanced MRI scan which was

taken shortly after this initial injury, was also interpreted as

also showing degenerative changes that were in the form of mild

spurring and capsular hypertrophy. The labral tear was surgically
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repaired by Dr. Evans on March 5, 2002.  The claimant was initially

discharged from further treatment for this injury by Dr. Evans, on

April 25, 2002. 

The claimant returned to Dr. Evans, on January 7, 2003, for

recurrent difficulties with his right shoulder that began while he

was at home. Dr. Evans observed that the claimant was experiencing

some hypermobility of his shoulder and diagnosed his difficulties

as right shoulder instability. The claimant continued under

treatment by Dr. Evans for this episode of shoulder difficulties

through at least February 18, 2003.  

The claimant next sustained another injury to his right

shoulder, on January 17, 2005, while he was in prison. Following

this injury, the claimant voiced complaints of significant pain and

inability to use his right shoulder. These difficulties continued

to require medical services, including repeated injections and to

cause extensive limitations and restrictions on the claimant’s use

of his right shoulder through at least February 24, 2006.  

Curiously, even though the claimant’s employment-related

accident occurred on April 19, 2007, neither party has offered any

medical reports or records of medical treatment that may have been

provided to the claimant prior to June 5, 2007.  The first medical

record introduced, after the claimant’s compensable shoulder injury

on April 19, 2007, is the report of an MRI study that was performed

on the claimant’s right shoulder on June 5, 2007. This report

indicated that this MRI was performed at the request of a Dr. C.

Ted Hood.  However, no reports or records of Dr. Hood, proceeding
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this MRI, have been tendered. This MRI study was interpreted by the

radiologist as showing no change in the cyst or tumor involving the

proximal end of the claimant’s right humerus from that noted in the

February 5, 2002 MRI. This study also again noted the presence of

degenerative changes of the acromioclavicular joint and some

progression in these changes from the prior study on February 5,

2002.  Further, the MRI was interpreted as showing abnormalities

indicative of an impingement syndrome.  Finally, it noted that

there was no significant joint effusion of the right shoulder

joint.  

The claimant was apparently seen for a follow up, presumably

by Dr. Hood, on June 8, 2007. At that time, the claimant was

prescribed oral medication and given an orthopaedic referral for

further evaluation and treatment. He was also given a release to

return to work by Dr. Hood, with restrictions against performing

any employment that required pulling, pushing, or lifting in excess

of 10 pounds and abducting or raising of the right arm.  Dr. Hood

further required the claimant to wear a sling on his right arm,

during the work day.  

On June 25, 2007, the claimant again came under the treatment

of Dr. Evans. On that same date, x-rays were taken of the

claimant’s right shoulder, at the direction of Dr. Evans.  These x-

rays were compared with studies that were performed on January 28,

2002.  These x-rays were interpreted as showing only the presence

of post operative changes of the shoulder joint. In his report of

June 25, 2007, Dr. Evans recounted the claimant’s previous problems
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with his right shoulder, in 2002 and 2003, but made no mention of

the claimant’s shoulder injury and episode of difficulties in 2005

through February of 2006.  In fact, he related that the claimant

had no problems with his shoulder after the episode of difficulties

in 2003.  Following his examination and review of the claimant’s x-

rays, Dr. Evans diagnosed the claimant’s difficulties as being

attributable to the two metal anchors or screws that were placed in

the glenoid neck during the 2002 reconstrutive surgery. It was his

recommendation that the claimant undergo an arthroscopy of the

right shoulder for diagnostic purposes and, if necessary to remove

the previously implanted “hardware”.

The recommended arthroscopic surgery was performed by Dr.

Evans on July 20, 2007.  During this arthroscopic procedure, Dr.

Evans  observed that the two metal screws or anchors in the glenoid

neck had not become dislodged, but were firmly buried into the

bone.  Thus, this “hardware” was not removed. Dr. Evans further

found that the claimant had Grade 4 chondromalacia (a loss of the

cartilaginous covering of the bone) of the glenoid and humeral

head, fraying of the superior labrum, an absent bicep tendon,

fraying of the anterior labrum, and moderate synovitis of the

glenohumeral joint.  The undersurface of the rotator cuff was found

to be normal. Thus, he debrided the frayed portion of the labrum

back to stable tissue and the procedure was ended. As his post

operative diagnosis of the claimant’s right shoulder condition, Dr.

Evans stated “right shoulder degenerative joint disease”.
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In his follow up report of August 2, 2007, Dr. Evans noted

that the claimant was doing well and was back at work at light

duty. He recommended that the claimant be placed on Celebrex (an

anti-inflammatory) and undergo a program of physical therapy to

increase range of motion and provide parascapular muscle

strengthening.  He restricted the claimant to light duty until his

next follow up in six weeks. Dr. Evans’ diagnosis of the claimant’s

condition remained right shoulder “degenerative joint disease.” In

this report, Dr. Evans expressed the hope that the claimant’s

shoulder could be made to last until the claimant was well up into

his 50's or 60's, before he required a shoulder replacement.  

When the claimant returned for the scheduled follow up visit

on September 13, 2007, Dr. Evans noted that the claimant “was doing

very well with no complaints of pain at all”.  He recommended that

the claimant continue to take Celebrex on a daily basis. Again,

Dr. Evans’ assessment of the nature of the claimant’s right

shoulder difficulties remained “right shoulder degenerative joint

disease”.  He scheduled the claimant to return for follow up for

this condition in two months.  

The claimant returned for scheduled follow up on November 15,

2007.  At that time, Dr. Evans noted that the claimant’s

difficulties consisted mainly of discomfort at night and in the

evening, when the claimant laid back in a chair and the chair

pushes forward on the right scapula. On physical examination, Dr.

Evan noted no objective abnormalities, and the only subjective

abnormality noted was a lack of external rotation of the right
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shoulder. Dr. Evans prescribed continued use of the Celebrex, the

use of Ultram (on an as needed basis), and the use of two Tylenol

Arthritis Strength tablets twice a day.  He scheduled the claimant

for a routine follow up visit in six months. Dr. Evans’ diagnosis

of the claimant’s difficulties remained that of “right shoulder

degenerative joint disease”.

The claimant was next seen by Dr. Evans, on November 26,2007.

However, the purpose of this visit was for treatment of a new

employment-related injury that the claimant had sustained to his

left little finger, rather than any difficulties with the

claimant’s right shoulder. 

On February 7,2008, the claimant returned to Dr. Evans for

follow up of both his new left little finger injury and his right

shoulder difficulties. Dr. Evans recorded that the claimant had

experienced an episode of difficulties with his right shoulder,

“since the gate at work swung around and hit him on the shoulder”.

On physical examination, Dr. Evans observed the presence of

crepitus on range of motion of the right shoulder. Otherwise, the

claimant’s findings, in regard to this portion of his body, were

essentially normal. The claimant was given an injection into the

right shoulder, similar to those he had received prior to the April

19, 2007 injury.

  The claimant’s next visit with Dr. Evans occurred on May 5,

2008. At the time of this visit, the claimant was complaining of

increased difficulties with his right shoulder, after being

required to use a heavy hammer (similar to a sledge hammer) over
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head at work. On physical examination, Dr. Evans continued to

observe slight crepitus, on range of motion of the right shoulder.

Otherwise, his examination was essentially normal. Dr. Evans’

assessment continued to remain that of right shoulder degenerative

joint disease. Dr. Evans again injected the claimant’s right

shoulder and noted an immediate 100 percent relief of the

claimant’s pain. He directed the claimant to limit his activity, as

tolerated, and to follow up only on an as needed basis.

The claimant did not return to Dr. Evans until January 26,

2009. At that time, the claimant was complaining of increased

discomfort in his right shoulder.  Again, on physical examination,

Dr. Evans observed crepitus, during the range of motion testing of

the right shoulder. He also noted some reduction in the change of

motion of the right shoulder, but observed that the stability,

motor coordination, sensation, and cardiovascular status of the

right shoulder and arm were all normal. Dr. Evans still  diagnosed

the claimant’s difficulties as “right shoulder degenerative joint

disease”. He injected the claimant’s right shoulder again and

instructed the claimant to return for follow up in three months.

Dr. Evans addressed the issue of causation of claimant’s

shoulder difficulties in a letter to the respondent, dated March

24, 2008. In this letter, Dr. Evans stated:

“I first saw Roger on January 2, 2002, for his
right shoulder glenoid labral tear.  I have
seen him numerous times over the past six
years, all of which, by my record, were
workman’s compensation visits. He most
recently had a shoulder arthroscopy on July
20, 2007, with the major finding being
degenerative joint disease of the right
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glenohumeral joint.  I have not released him
for the shoulder portion of his workman’s
compensation case.  He has done really well
with his shoulder, but I anticipate that he
will continue to require Celebrex for perhaps
the rest of his life. Perhaps, for your
paperwork purposes, his degenerative joint
disease of the shoulder could be more
accurately termed post traumatic arthritis. By
whatever term is used for the diagnosis, his
primary issue with the shoulder is the wear of
the glenohumeral joint. It may become
symptomatic enough years from now to require a
total shoulder arthroplasty.”

In his testimony, the claimant conceded prior problems with

his shoulder, including surgery in 2002.  He also conceded that he

experienced an injury to his right shoulder, while he was in the

penitentiary, and was treated for this injury and complaints in

2005 and 2006. However, he testified that he was employed by the

respondent for approximately one year prior to the employment-

related injury of April 19, 2007, and missed no work or required

any medical treatment for difficulties with his right shoulder,

even though his job duties required strenuous use of his right

shoulder and arm. He stated that during this year period he was

required by his employment with the respondent to occasionally

carry up to 50 pounds on his shoulder, while climbing a ladder, and

frequently use a pick axe and a hammer for extended periods.

The claimant also testified that, after his compensable injury

of April 19, 2007, he returned to work, first at light duty and

then at regular duty. He stated that when he was performing full

duty, his shoulder would ache and swell. It was his testimony that

he continued to work for the respondent through December of 2008.

After that he was laid off by the respondent. He stated that he had
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not worked, since that time, but had drawn unemployment benefits.

Finally, he stated that he knows of no “new” injury since April 19,

2007, and that his complaints with his right shoulder have been

essentially the same all along, but with some periodic flare ups.

The evidence clearly establishes that the claimant had

extensive preexisting damage to his right shoulder, including

degenerative joint disease, prior to the employment-related

incident of April 19, 2007. As indicated by Dr. Evans, the

preexisting degenerative joint disease is an arthritic condition

that is progressive in nature.  While it can be aggravated by

specific incidents of subsequent trauma, it is also aggravated by

the day to day activities of normal life and the aging process.

There is no doubt that the employment-related incident of April 19,

2007, represented such an aggravation. However, there is no

objective evidence that the compensable injury of April 19, 2007

resulted in any additional permanent or long term physical damage

to the claimant’s right shoulder. It must be specifically noted

that the observations made by Dr. Evans during the right shoulder

arthroscopy on July 20, 2007, revealed no evidence of any recent

physical damage to the claimant’s right shoulder joint but only the

presence of pre-existing degenerative changes that related back to

the claimant’s previous 2001 employment-related injury, and the

corrective surgery this injury necessitated. Throughout this course

of treatment of the claimant, Dr. Evans’ diagnosis has remained

that of degenerative joint disease of the right shoulder.  
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 Contrary to the claimant’s testimony that described

continuous complaints since the injury of April 19, 2007, Dr. Evans

recorded, on his September 13, 2007 visit, that the claimant was

experiencing “no pain in his shoulder” and was doing very well.

The subsequent reports of Dr. Evans also indicate that the

claimant’s subsequent episodes of right shoulder difficulties were

all related to some new precipitating event or activity.  It also

appears that even these subsequent flare ups or episodes of

increased difficulties would also resolve relatively quickly, after

a brief course of treatment, and the claimant would return to his

chronic or stable state, which is essentially the same situation

the claimant has been exhibiting since 2003.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that his need for additional follow up for

his degenerative joint disease of his right shoulder, as

recommended by Dr. Evans, would be necessitated by or connected

with his compensable right shoulder injury of April 19, 2007.

Rather, I find that the greater weight of the credible evidence

shows that the claimant’s compensable right shoulder injury, on

April 19, 2007, represented merely a temporary aggravation of this

pre-existing and progressive degenerative or arthritic disease and

that the claimant had returned to his preinjury chronic state by

January 30, 2009.  Thus, any need for further follow up, as

indicated by Dr. Evans, would be necessitated only by the natural

progression of the pre-existing degenerative joint disease or (more
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likely) by  a future exacerbation of this pre-existing condition by

some subsequent stress or trauma. 

In reaching my decision, I have given considerable

consideration to the opinion of Dr. Evans, as expressed in his

report of March 24, 2008. It is apparent from this report that,

when Dr. Evans expressed the opinion that the claimant’s

difficulties with his right shoulder should be considered a

“workman’s compensation” matter, he was referring all the way back

to the claimant’s employment-related injury in 2001, and the

surgical reconstruction of this particular injury required. When

Dr. Evans stated that the claimant’s degenerative joint disease

could be more accurately described as post traumatic arthritis,

again, he was clearly referring to the trauma from the 2001 injury,

and the extensive reconstructive surgery of 2002.  Dr. Evans made

no reference to the second injury in 2005, and the extensive

treatment it required, as he was apparently unaware of the injury.

Dr. Evans may well be right that the claimant’s need for continued

follow up for the degenerative joint disease of his right shoulder

is related to an on the job injury. However, it would be the injury

of 2001, which is not the subject matter in this claim, rather than

the claimant’s employment-related injury on April 19, 2007. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.
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2. On April 19, 2007, the relationship of

employee-employer-carrier existed between

the parties.

3. On April 19, 2007, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $248.00 for

total disability and $186.00 for

permanent partial disability.

4. On April 19, 2007, the claimant sustained

a compensable injury to his right

shoulder. 

5. There is no dispute, at the present time,

over the claimant’s entitlement to

accrued medical expenses or temporary

total disability benefits. 

6. The claimant has failed to prove by the

greater weight of the credible evidence

that further medical follow up for the

degenerative joint disease of his right

shoulder, as recommended by Dr. Evans,

would constitute reasonably necessary

medical services for his compensable

injury of April 19, 2007. Specifically,

he has failed to prove that this

recommended continued medical follow up

would be necessitated by or connected
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with the compensable injury of April 19,

2007.

7. The respondents have controverted the

claimant’s entitlement to any additional

medical services.

8. As no controverted benefits have been

awarded to the claimant, no controverted

attorney’s fee can be awarded to his

attorney.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the present claim for

additional benefits in the form of continued periodic medical

follow up of the claimant for his right shoulder difficulties, in

the form of degenerative joint disease, by Dr. Jeffrey Evans.

IT IS SO ORDERED.   

                                  
                     MICHAEL L. ELLIG
                   ADMINISTRATIVE LAW JUDGE
                                         


