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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 16, 2009, before

Administrative Law Judge Barbara W. Webb, in Helena, Phillips County, Arkansas.

A Pre-hearing Order was entered in this case on May 5, 2009.  The Pre-hearing

Order set forth the stipulations offered by the parties and outlined the issues to be

litigated and resolved at this hearing.  A copy of the Pre-hearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  The following stipulations as

submitted by the parties in the Pre-hearing Order and as amended on the record

are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed at all relevant times.

3. The claimant contends he sustained a compensable injury to his low

back on or about March 3, 2005.

4. The claimant earned an average weekly wage of $519.00, resulting

in an applicable compensation rate of $346.00 for temporary total

disability and $260.00 for permanent partial disability, if awarded. 

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged low back injury.

2.  If found compensable, claimant’s entitlement to appropriate benefits.

3. The claimant reserves all other issues, including permanency.

4. Statute of limitations.

The record consists of a one volume transcript of the July 16, 2009, hearing,

consisting of the testimony of Mark Lynn, Ola Wilson, Chuck Hallman, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order), Claimant’s Exhibit No. 1 (Medical Records with Index); Claimant’s Exhibit

No. 2 (Non-medical Records with Index); Respondents’ Exhibit No. 1

(Miscellaneous Non-medical Records with Index); Respondents’ Exhibit No. 2 (First

Report of Injury or Illness); Respondents’ Exhibit No. 3 (First Report of Injury or

Illness).  In addition, I have blue-backed Mr. Ryburn’s Letter dated July 20, 2009

(with two pages of exhibits), Claimant’s Post Hearing Brief filed August 5, 2009, and

Respondents’ Post Hearing Brief filed August 6, 2009, which are incorporated by

reference into the record of this hearing.
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FACTUAL BACKGROUND

The claimant is fifty-five years of age.  He was employed on January 1, 1998,

as a Road Superintendent for Phillips County.  His job duties included maintaining

the county roads, dispatching jobs, and supervising 18 to 25 people.  He was

terminated in August of 2005.  After his termination, the claimant has been self-

employed in the business of managing rental properties.  

Lynn testified that in February of 2005, he responded to a call at home from

the dispatcher at the Sheriff’s Office about a tree down on Storm Creek Road.

Kenneth Milligan, another county employee, also responded to the call.  When Lynn

arrived, he observed that a tree had fallen.  The power company employees were

working on downed power lines. He testified that he immediately started cutting up

the tree.  Lynn became tangled in some vines while running the chainsaw.  He

testified that he was injured when he sat down “pretty hard” on one of the blocks of

the tree that he had just cut.  Lynn testified that his neck popped at the time of the

fall.  He explained “it felt like somebody hit me with a ball bat on the end of the tail

bone, and I kind of rolled around there until I got my senses and got up.”  He

recalled that it was a Saturday or Sunday night.  He reported to work on the

following Monday.  On March 4, 2005, he sought medical treatment with Dr. Pat

Bell.  He was subsequently referred to Dr. Carl Covey, a pain management doctor.

He testified that he was experiencing pain in his lower back and numbness in his

legs and feet.  He explained that at the time he was more concerned about his
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neck.  He testified that he began having pain in his tail bone, especially if he was

driving a vehicle for an extended period of time.  He explained that his condition

gradually got worse.  He testified that he had previously had a sore back from doing

physical work, but had never had any problems with his tail-bone or numbness in

his leg prior to the accident.  After some injections from Dr. Covey, he was referred

to a specialist at OrthoArkansas in November of 2007.  He was referred to Dr.

Collins, a rehabilitation medical consultant.  None of the medical treatments

resulted in any improvement in his condition.  He has not gone back to work and

manages rental property that he owns.  His medical bills have all been paid by his

wife’s insurance policy.

On cross-examination, Lynn admitted that he did not file a claim until he

contacted his attorney.  He went to a doctor in March of 2005 and did not go to

another one until April of 2006.  He explained that he tried to bear the pain because

the judge’s secretary told him that he was no longer covered by insurance.  After

the accident he returned to his regular job the next day, but did not do any physical

work.  He testified that the First Report of Injury prepared by Ola Wilson showed

that he was injured on February 22, 2005, and returned to work on February 23,

2005.  He noted that the date of the 22nd appeared to have been written over.

Another First Report of Injury that was provided at the hearing prepared by Ola

Wilson showed the date of injury as February 27, 2005, with a different phone

number.  He also noted that on another copy of the First Report of Injury the date

appeared to have been changed to the 28th.  He denied tampering with any of the
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reports.  He acknowledged that the return to work date remained February 23,

2005, which would have been prior to the alleged date of injury.  Respondents’

counsel also showed the claimant a Form N which he acknowledged contained his

signature which showed the date of injury to be February 28, 2005.   He

acknowledged that the original Form N from the county’s files appeared to have

dates changed.  He also acknowledged that the doctor’s reports also reflected

different dates of injury.   

Ola Wilson testified that she worked as the secretary for the county road

department.  The claimant was her boss.  She testified that she typed up a report

based on what Lynn told her about the accident.  He told her that he had been

called out to remove a tree from the road on February 27, 2005, at about 7:30 p.m.

She testified that he did not tell her that he had fallen, but had told her that he was

picking up limbs and using a chainsaw and hurt his back.  She testified that the

original First Report of Injury reflected a date of injury of February 27, 2005, and a

return to work date of February 28, 2009.  She testified that the pay records of

Kenneth Milligan, the co-worker, showed comp time for February 27.  She explained

that the claimant’s paperwork was at the county judge’s office and she no longer

had access to those records.  She could not explain why the dates had been

changed on the Form N.  She did not recall any prior complaints of back problems

or leg problems.  During cross-examination, she offered testimony from the

“original” First Report of Injury which she noted that the date had not been changed.

She could not explain why her “original” showed different phone numbers and the
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date returned to work as “2/28/09".  She denied filling out the paperwork in

preparation for the hearing.  She testified that she sent all of her paperwork to Rae

King in the county judge’s office.  She also had a letter written on the Monday after

the accident which reflected what he told her, “Mark Lynn was picking up a small

log when he pulled a muscle in his back.”  She testified that the original typed report

and the original First Report of Injury both reflected the date of injury as 2/27, and

neither had been altered.  She testified that she printed the documents off her

computer to bring them to the hearing and would have added her signature to the

documents in preparation for the hearing.  

Chuck Hallman testified that he was employed by Entergy of Arkansas in

2005.  He recalled being called out in February of 2005 for a power outage with

trees down.  He recalled seeing the clamant.  He did not recall the exact date.  He

testified that he was up in the bucket working on downed wire lines when he noticed

the claimant acting like he had been hurt.  He did not go down to check on him and

did not see him fall.  He talked to him three or four days later and the claimant told

him that he was cutting a limb and his feet slipped out from under him and he fell

back and hurt himself.  He testified that he is the claimant’s neighbor and has seen

him regularly once or twice a week since the incident.  

On July 20, 2009, the parties submitted a copy of the compensatory time

records for the claimant for 2005 which had been obtained from the county judge’s

office.  The records reflect that the claimant was awarded comp time for a February
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22, 2005, incident where the claimant took care of a fallen tree on County Road

215.

Medical records reflect that on March 4, 2005, the claimant sought medical

treatment with Dr. Pat Bell with a history that “WC: states injured on job 2-22-05: fell

: fell �  chainsaw & sat on butt then neck “popped” when he moved branches. . . .”

The notes reflect that he complained of a cut on the left side of the back of his neck

and numbness on left thigh and toes.  He was given Flexeril and pain medication.

On March 16, 2005, the claimant returned to Dr. Bell for the excision of a lesion

diagnosed as nonspecific chronic dermatitis with inflammatory pigmentation.  On

April 21, 2006, the claimant sought treatment with Dr. Bell with complaints of pain

in his low back when sitting for long periods of time, i.e. car trip to Memphis.  Lynn

told the doctor he hurt into the tail-bone and that he could not straighten up.  Notes

reflect that he was injured 3-4-05 but that this is “NOT W/C”.  He was diagnosed

with lumbar radiculopathy and was referred for an MRI of the lumbar spine.  On

June 13, 2006, the claimant underwent an MRI of the lumbar spine.   The MRI

revealed 

1. Mild to moderate degenerative disk changes at T12 through L4. 
2. Left paracentral bulging of the annulus at L3-L4.  No evidence of a

herniated disk, spinal stenosis, neural foraminal stenosis or nerve
root impingement at any level.

3. Minimal scoliosis of the lumbar spine with convexity to the left.

On June 28, 2006, Dr. Bell reviewed the results of the MRI with the claimant and

referred him for physical therapy.  On September 12, 2006, the claimant returned

to Dr. Bell requesting a referral to a specialist for disc injections instead of surgery.
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He was referred to Dr. Covey.  On January 15, 2007, the claimant was evaluated

by Dr. Carl Covey with complaints of end of tail-bone pain with lancinating

component.   The claimant reported pain in the coccyx region that

has been increasing in severity and frequency for the past 8 months.  It all
seems to have started when he fell 2 years ago holding a heavy chain saw
and landing on some rock or block right between his butt cheeks.  He had
severe pain at the time both in the back, butt, and his neck popped.  He was
treated with analgesics and much of the pain improved. Now the tailbone
pain is worst.  He states that this feels like an ‘electric shock’ . . . .   

He was assessed with coccygodynia and possibly some posterior element lumbar

pain with milder discogenic lumbar axial pain.  Dr. Covey ordered a CT of the

sacrum and coccyx and scheduled a CGNB.  The CT scan revealed 

1. Mild retrolisthesis of the coccyx versus the distal sacral segments at
the sacrococcygeal synchondrosis with a suggestion of mild to
moderate degenerative arthritis.  This may represent a sequela from
a prior injury that may be causing the patient’s pain.  Current
recommendations include standing versus sitting dynamic
radiographs of the sacrum and coccyx to evaluate internal movement
at the synchondrosis. 

2. Mild to moderate sacroiliac joint degenerative change.

On January 18, 2007, the claimant contacted Dr. Covey’s office.  Notes

reflect that the claimant asked Covey to determine the age of the sacral fracture.

Notes reflect that Dr. Covey responded that there was no real way to tell the age

“but it is angulated to the front and looks like he may have taken quite a lick at

some time in the past.”  On February 15, 2007, the claimant underwent bilateral

coccygeal nerve blocks.  On November 8, 2007, the claimant was evaluated by Dr.

Chesser of OrthoArkansas with complaints of pain and tingling in both feet, and

chronic low back pain.   The notes reflect that the claimant had no significant
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systemic illnesses and a history of farming for over 20 years.  He underwent an

EMG nerve conduction study. The study revealed

1. Mild degeneration type polyneuropathy affecting both legs.  The
sensory nerve action potentials amplitudes were mildly reduced, with
minimal slowing of the velocities.  The motor velocities were minimally
slow, with amplitudes in the low normal range.  The f wave latencies
were minimally prolonged.  

2. Normal emg needle study of the right leg and of the bilateral L2-S1
paraspinous muscles.

On November 27, 2007, the claimant was referred by Dr. Covey and evaluated by

Dr. Kevin Collins for purposes of assignment of an impairment rating.  Notes reflect

that the claimant indicated that he was normal until he was involved in a work-

related incident some three years ago when he fractured his sacrum when he lost

his balance holding a chainsaw.  Notes reflect that Lynn was found to have three

level disc disease per CT scan which showed high grade annular tears at L2-3, L3-

4 and L4-5.  It is noted that the CT scan of 7-05-07 also revealed that  Lynn has an

L6-S1, which is an unusual fourth level.  Lynn had a variety of injections with the

third giving him the most help.  He continued to report pain, numbness and tingling,

and difficulty sleeping and long distance driving.  Dr. Collins observed that Dr.

Covey’s records revealed that Lynn’s MRI showed degenerative arthrosis of the

sacrococcygeal interface without any evidence of fracture or sublaxation. The MRI

of the lumbosacral spine showed left paracentral bulge at angles of L3-4, mild to

moderate degenerative disc disease, mild scoliosis of the lumbosacral spine, and

the discogram was fairly normal.  He assessed him with a healed sacral fracture

and chronic coccydynia and chronic pain syndrome.  He recommended an anti-
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depressant and Lyrica for restorative sleep.   Collins assigned the claimant an

impairment based on the four level disc disease with 7% for the first disc and an

additional 3% for the next three for a total of 10% based on the Guides of the Fifth

Edition.  He was referred back to Dr. Covey for a determination of whether he had

reached MMI.         

Claimant introduced a typed report from Ola Wilson dated February 28,

2005, reflecting that on Feb. 27, 2005, at approx. 7:30 p.m. Mark Lynn & Kenneth

Milligan were called out to remove a tree from the road on PC215 (Storm Creek).

The report states “As Mark Lynn was picking up a small log and pulled a muscle in

his back.  The following morning he reported that he needed to go to the doctor

because his back & hip was hurting so bad he could hardly walk.”  The report

reflects that Lynn left work to see Dr. Bell, was given medicine, and sent home.  The

report notes that Mark returned to work on February 29, 2005, and did not lose any

pay due to the accident.  Claimant also introduced a First Report of Injury prepared

by Ola Wilson on February 28, 2005, on a Workers’ Compensation Form 1A-1.  The

claims administration information is incomplete.  The First Report reflects that the

claimant hurt a muscle in his back on 2-27-05 moving limbs out of road, was treated

by Dr. Bell, and returned to work on 2-28-09.  Claimant also introduced a Form N

signed by the claimant which reflects that the claimant was involved in an accident

on PC 215 (Storm Creek) on 2-28-05 (the number 28 appears to have been altered)

between 6:30 and 8:30 pm and that the employer was notified on 2-28-05 (the

number 28 appears to have been altered) at 7:00 a.m.  The cause of injury states
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“Mark Lynn & Kenneth Milligan were cutting up a tree that fell across the road.

They were moving limbs & logs from the road & Mark turned wrong & pulled a

muscle in his back.  Has complained with pain in back, numbness in left thigh &

numbness in right foot.”

Respondents have introduced an AWCC Form C that was filed on February

22, 2007, reflecting that the claimant, an employee of Phillips County, was injured

in rural Phillips County, Arkansas, on March 3, 2005.  The claimant describes the

injury, as “Coccyx injured believed to be fractured in fall when feet became

entangled in debris from tree that had fallen across the road that claimant was

cutting with a chainsaw.”  The form was signed by the claimant and his attorney.

Respondents introduced a different First Report of Injury or Illness prepared by Ola

Wilson on February 28, 2005.  This report is on a Workers’ Compensation form and

the claims administration information is complete.  This report reflects that the

claimant was injured when he pulled a muscle in his back, left leg, and left hip while

cutting up and moving a tree from the road using chainsaws and ropes on 2-22-05

at 7:30 p.m. and returned to work and notified his employer on 2-23-05.

Respondents also introduced a Form N filed with the Arkansas Association of

Counties (“AAC”) on April 13, 2005.  This Form reflects that the claimant injured his

back, left leg, and left him in an accident on PC215 (Storm Creek) on 2-22-05

between 6:30 to 8:30 and notified his employer of the accident on 2-23-05 at 7:00

a.m.  Respondents also introduced a First Report of the Physician received by AAC

on March 31, 2005, reflecting a treatment date of March 4, 2005.  The report
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reflects “Patient states injured on job 2-22-05 - fell with chain saw & sat on butt then

neck ‘popped’. . . .”  Respondents also introduced a First Report of Injury dated 2-

28-05 (the number 28 appears to have been altered) reflecting that the claimant

was injured on PC 215 (Storm Creek Road) while cutting up and moving a tree from

the road.  He pulled a muscle in his back, resulting in injuries to his back, left leg,

and left hip.  The report reflects that he notified his employer on 2-28-05 (8 appears

to have been altered) and returned to work on 2-23-05.

  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed at all relevant times.

3. The claimant earned an average weekly wage of $519.00, resulting

in an applicable compensation rate of $346.00 for temporary total

disability and $260.00 for permanent partial disability, if awarded.

4. The claimant filed his claim within the two year statute of limitations

period set out in Ark. Code Ann. § 11-9-702 (a)(1)(A)(Repl. 2001).

5. Claimant has proven by a preponderance of the evidence that he

sustained a compensable neck injury on February 22, 2005.

6. Claimant has failed to establish by a preponderance of the evidence

that he suffered a compensable lumbar or tail-bone injury in February

of 2005 under the Arkansas Workers’ Compensation Act.
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DISCUSSION 

The claimant contends that he was injured in the scope and course of his

employment for Phillips County, Arkansas, on or about February 27, 2005, when he

fell while using a chainsaw and injured his lower back.  The claimant contends that

he is entitled to medical expense benefits.  The claimant does not seek temporary

total disability benefits and reserves the issue of permanent partial disability

benefits.  The claimant also seeks reasonable attorney’s fees because the

respondents have controverted his claim.

The respondents contend that the claimant did not sustain a compensable

injury.  He has no objective medical findings.  The statute of limitations expired.

The Form C was not filed until February 22, 2007.  Two years from the injury date

ended on February 21, 2007.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”, in pertinent

part:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of
occurrence....

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-
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102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, she

fails to establish the compensability of the claim, and compensation must be

denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the claimant was involved in a work-related accident

while removing a tree from a county road in February of 2005.  He originally

complained of a pulled muscle in his back, the “popping of his neck”, and radicular

symptoms of numbness and pain into his left thigh and leg.  He received

conservative medical treatment and returned to work the next day.  He did not miss

any work as a result of the accident and was subsequently terminated for other
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reasons.  Approximately one year later in March of 2006, the claimant returned to

the doctor with complaints of low back pain into his tail-bone after a long drive to

Memphis.  In 2007, it was subsequently discovered that the claimant had a healed

sacrum fracture, four annular tears, and degenerative disc disease.  The claimant

now contends that his low back problems and fractured tail-bone were the result of

his February, 2005 work-related injury.  

II.  STATUTE OF LIMITATIONS

Arkansas Code Annotated § 11-9-702(a)(1)(A) provides that a claim for

compensation for disability on account of an injury shall be barred unless filed

within two years of the compensable injury.  Section 11-9-702(a)(1)(B) provides that

the date of the compensable injury shall be defined as the date an injury is caused

by an accident as set forth in Ark. Code Ann. § 11-9-102(5)(Repl. 1996).  The 1993

amendment added the stipulation that a latent injury or condition shall not delay or

toll the limitations period.  Ark. Code Ann. § 11-9-702(g)(1)(Repl. 1996); Cromwell

v. University of Arkansas, 76 Ark. App. 5 , 61 S.W.3d 864 (2001).  It has long been

held that the statute of limitations does not commence to run until the true extent

of the injury manifests and causes an incapacity to earn wages sufficient to give rise

to a claim for disability benefits.  Hall’s Cleaners v. Wortham, 311 Ark. 103, 842

S.W.2d 7 (1992). 

The preponderance of the credible evidence in this case establishes that the

claimant in the instant case was involved in a work-related accident on February 22,

2005.  This is established by the unaltered First Report of Injury, the history
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provided to Dr. Bell by the claimant on his initial medical visit, and the county’s

compensatory time records.  Although the claimant has introduced documents

which reflect that the date of the accident was either February 27, 2005 or February

28, 2005, I find that those documents do not appear to be authentic or reliable.

One of the documents suggest that the claimant’s accident occurred on February

27, 2005, but that he returned to work on February 23, 2005.  Another document

suggests that the accident occurred on February 27, 2005, but that he returned to

work on February 28, 2009.   Claimant filed his workers’ compensation claim on

February 22, 2007.  In the instant case, claimant’s condition became apparent to

him by at least February 22, 2005.  Following the fall, the claimant was treated

conservatively and was able to return to work without restrictions.  I find that

because the claimant filed his claim for benefits arising from the February 22, 2005,

accident on February 22, 2007, the claim is not barred by the statute of limitations.

III.  CAUSATION

The preponderance of the evidence established that the claimant was

involved in a work-related accident on February 22, 2005.  Within a week after the

injury, the claimant sought medical treatment for the left side of his neck with

numbness into his left thigh and toes.  The record reflects that it was handled as a

workers’ compensation visit.  The claimant testified that although he paid for all of

his later medical treatment, the county might have paid for this initial visit to Dr. Bell.

He returned to work and had no lost time due to the accident.  In August of 2005,

he was terminated.  He did not return for medical treatment until April of 2006.  He
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now contends that the later medical procedures and treatment for injuries to his

lumbar spine and tail-bone were a result of the fall.  For the reasons set forth

herein, I find that claimant has failed to prove by a preponderance of the evidence

any causal connection between the fall at work in February of 2005 and the

subsequent medical treatment for his tail-bone and back. 

In the instant case, it has been established that an incident involving the

claimant occurred at work.  It is equally clear from the medical evidence that

objective medical evidence established that claimant has a healed sacral fracture

and mild to moderate degenerative disc disease and scoliosis .  In addition, the MRI

revealed that the claimant has an unusual fourth level, L6-S1.  The primary dispute

is whether claimant has established a causal connection between his on the job

injury and the medical treatment for his back and tail-bone rendered two years after

the accident. In a workers’ compensation case, a claimant must prove a causal

connection between the work-related accident and the disabling injury.  Stephenson

v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is not a case

where the claimant must prove that the injury had to be the major cause of the need

for the medical treatment in order for it to be covered by workers’ compensation.

That analysis is not applicable since this is a case involving a specific injury and

request for medical treatment as opposed to a gradual onset injury or an award of

permanent disability benefits.   See, Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

145, 923 S.W.2d 883, 885 (1996).  The determination of whether a causal
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connection exists is a question of fact for the Commission to determine.  Jeter v.

B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, the claimant was initially treated conservatively for

cervical radiculopathy as a result of a work-related incident in February of 2005.

The claimant was terminated from his employment for unrelated issues in August

of 2005.  Approximately one year later in April of 2006, he sought additional medical

treatment for pain in his low back after sitting in a truck for long distances with pain

into his tail-bone.  The doctor’s notes in April of 2006 reflect that this visit was “not”

workers’ compensation.  Over the next two years, the claimant subsequently

underwent an MRI of the lumbar spine and a CT scan of the sacrum and coccyx.

If a disability does not manifest itself until many months after the accident, so that

reasonable men might disagree about the existence of a causal connection

between the accident and the disability, the issue becomes one of fact upon which

the Commission’s conclusion is controlling.  Kivett v. Redmond Co., 234 Ark. 855,

355 S.W.2d 172 (1961).

Claimant now contends that during his fall, he sustained injuries to his low

back and tail-bone which necessitated medical treatment.  However, claimant

continued to work after the accident with no apparent problems to his back and tail-

bone.  There is nothing in the medical records to connect these injuries to the

February, 2005 fall.  In fact, upon discovery of the healed sacrum fracture, Dr.

Covey responds that there is no real way to tell the age of the fracture.  In January

of 2007, the claimant states that his pain in the coccyx region was increasing for the
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past eight months.  Although the claimant relates the problem to his work accident

two years earlier, there is no evidence that the claimant sought treatment for

problems with his low back or tail-bone immediately after the accident.   It appears

from my review of the medical reports that any connection between the work

accident and the later complaints of problems in the low back and tail-bone are

based on the subjective complaints of the claimant and are speculative at best.

Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).   In addition,

I find that the claimant’s testimony is not credible.  The claimant has offered

documents related to the original injury which appear to have dates changed

without any adequate explanation. In addition, the claimant has provided different

descriptions of the injury as documented in his medical reports and reports of injury.

One report reflects that he turned wrong and pulled a muscle in his back after lifting

limbs.  One report says he injured his neck with numbness in his left leg when he

moved branches.  The first report to reflect any complaints concerning his back and

tail bone were in April of 2006, a year after the original injury.  Finally, the claimant

testified that he continued to work without medical treatment because he was told

that he no longer had insurance.  However, the evidence establishes that he

continued to work for the county until August of 2005.  Moreover when questioned

about the payment of the subsequent treatment, the claimant testified that it was
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covered by his wife’s insurance and offered no other explanation of why he did not

continue to seek medical treatment if he continued to have symptoms. 

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 
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Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, I find that claimant has failed to prove by a

preponderance of the evidence that he sustained compensable injuries to his low

back and tail-bone as a result of the work-related accident which is the basis for this

claim.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.
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___________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


