
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F603864

MAURICE T. LONG CLAIMANT

SALINE MEMORIAL HOSPITAL RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED NOVEMBER 12, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on September

30, 2009.  A prehearing conference was held on July 28, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a March 17, 2006, compensable injury.

2.  The compensation rates are $488/366.

3.  Respondents accepted a 10% permanent
impairment rating.

The claimant contends he is entitled to wage loss disability and attorney’s fees.

Respondents contend the claimant has been able to find suitable work and that

he is not entitled to any wage loss above the 10% permanent impairment rating already
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paid.

ISSUES TO BE LITIGATED

1.  Wage loss benefits.

2.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a March 17, 2006, compensable injury.

2.  The compensation rates are $488/366.

3.  Respondents accepted a 10% permanent impairment rating.

4.  The claimant has proven by a preponderance of the evidence that he has

sustained a 35% diminished wage earning capacity over his permanent impairment

rating.

5.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION
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The claimant, 35 years old, began his employment with the respondent employer

as a paramedic and then was promoted to shift supervisor.  The claimant started part-

time in December 2000 and went full time in May 2002.  The claimant testified that he

had no back problems until his March 17, 2006, injury.  According to the claimant, the

paramedic job involves lifting of equipment and patients from 5 pounds to in excess of

500 pounds.  The claimant testified that he and a partner were lifting a patient at her

residence when he felt pain and tightness in his back.  The claimant reported the

incident immediately to his supervisor, Mr. Brumley.

The claimant began treating with Dr. S. D. Taggart and was taken off work

approximately six months.  The claimant also sustained a right shoulder injury.  The

claimant’s right shoulder does not limit his ability to work.  The claimant did return to

work for the respondent employer on September 14, 2006, with a 10-pound lifting

restriction with no bending, stooping, pushing or pulling.  The claimant returned to work

in the quality assurance area and was performing paperwork activities in a part-time

capacity.  The claimant began full-time in the quality assurance position in April 2007

and he continued to work in that capacity until February 25, 2009.

The claimant had back surgery by Dr. Zach Mason in 2008 and continued to

have pain and stiffness in the low back but diminished pain in the left leg.  The claimant

returned to work after the back surgery and continued to work until February 2009,

when his quality assurance job was eliminated.  The claimant was unable  to work as a

paramedic because of his lifting restrictions and he filed for unemployment.  The

claimant is currently employed where he teaches a young accident prevention program,
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going to high schools where he earns $24,900 per year.  The claimant is only required

to lift about 15 pounds at most.

The claimant testified that when he last worked for the respondent employer as a

paramedic supervisor, he made $45,000 to $46,000 per year.  The claimant could also

work other places to supplement his income and he actually made over $50,000 per

year.  After the accident, the claimant was making about $28,500 per year in his quality

assurance job.

The claimant testified that he still has pain and stiffness in his back and limited

range of motion and occasional numbness in the left leg.  While the claimant also has

diabetes and some arthritis, these do not impede his ability to work.

The claimant confirmed that he drew unemployment benefits from late February

2009 through April 5, 2009.

Matthew Brumley, manager of the ambulance department for the respondent

employer, testified about the duties the claimant performed while he was employed for

the respondent and had nothing but praise for the claimant’s job performance.  The

claimant’s position was eliminated in the employer’s downsizing.

ADJUDICATION

The wage-loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Henson v. General Elec., 99 Ark. App. 257,

257 S.W.3d 908 (2007).  The Commission is charged with the duty of determining

disability based upon a consideration of medical evidence and other matters affecting

wage loss, such as the claimant’s age, education, and work experience. Id.  Objective
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and measurable physical or mental findings, which are necessary to support a

determination of “physical impairment” or anatomical disability, are not necessary to

support a determination of wage-loss disability.  Id.  To be entitled to any wage-loss

disability benefit in excess of permanent-physical impairment, a claimant must first

prove, by a preponderance of the evidence, that he or she sustained permanent-

physical impairment as a result of a compensable injury.  Id.  Other matters to be

considered are motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.  The Commission may use its own superior knowledge of industrial

demands, limitations, and requirements in conjunction with the evidence to determine

wage-loss disability.  Id.  A claimant’s lack of interest in pursuing employment with his

employer and negative attitude in looking for work are impediments to our full

assessment of wage loss.  Logan County v. McDonald, 90 Ark. App. 409, 206 S.W.3d

258 (2005).

In the present case, the claimant has proven by a preponderance of the

evidence that he has sustained a diminished wage earning capacity in the amount of

35% over his permanent impairment rating of 10%.  The claimant was a credible

witness who explained his injury and the restrictions he has with lifting since his injury. 

The claimant has an associate of applied science degree in criminal justice, has a

paramedic certification and an EMT certification.  The claimant had a good work history

with the respondent employer and received only favorable remarks from his supervisor

about his work ethics and skills.  Unfortunately, the claimant was involved with

downsizing at the respondent employer in the job he was working.  The claimant has
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been unable to return to his former duties of paramedic because of his lifting

restrictions.

The claimant is now employed where he teaches a young accident prevention

program at various Pulaski County high schools and makes $24,900 per year.  He

carries a laptop computer and a power point projector and is able to handle the duties

of that job and he enjoys the work.  The claimant testified that his paramedic supervisor

position at the respondent employer netted him around $45,000 per year before his

injury.  After considering all the wage loss factors, to include the claimant’s education,

work experience, age, work limitations, motivation and other factors affecting his wage

earning capacity, I find that he has sustained a 35% diminished wage earning capacity. 

I found the claimant to be credible and motivated to return to work along with having a

superb work record with his supervisor at the respondent employer.  The claimant’s

functional capacity evaluation placed him in the medium work category where he could

occasionally lift 21 to 50 pounds and frequently lift from 11 to 21 pounds.  These

restrictions preclude the claimant from his former paramedic career and place him in a

different lower paying job market.

ORDER

The claimant has proven by a preponderance of the evidence that he has

sustained a 35% diminished wage earning capacity over his permanent impairment

rating.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be
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paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


