
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F704374

DOROTHY LONG, EMPLOYEE CLAIMANT

CONTINENTAL EXPRESS, EMPLOYER RESPONDENT #1

GIBRALTAR NATIONAL INSURANCE, CARRIER RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED SEPTEMBER 14, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on June
26, 2009 at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY L. CALDWELL, Attorney at Law,
Little Rock, Arkansas.

Respondent #1 represented by the HONORABLE MELISSA WOOD, Attorney at
Law, Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE ROBERT RODDEY, Attorney at
Law, Little Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional permanent partial disability benefits and attorney’s fees.

At issue is whether or not the claimant has sustained a loss of earning

capacity as a result of her compensable injury pursuant to Ark. Code Ann. §11-9-

522 and §11-9-505; the correct impairment rating pursuant to Ark. Code Ann. §11-

9-102(4)(F)(ii), 11-9-519, §11-9-5, §11-0-804(c)(1)(B) and Rule 34;  and whether

or not the Second Injury Fund has any liability pursuant to Ark. Code Ann. §11-9-

525.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates

in favor of the claimant.  The respondent, Gibraltar, is solely responsible for wage

loss and the Fund has no liability.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

24, 2007 at which time the claimant sustained a compensable back injury at a

compensation rate of $504.00/$378.00.  Medical expenses, temporary total

disability benefits and a 6% rating to the body as a whole have been accepted.  On

August 20, 2008, the Medical Cost Containment Division approved a change of

physician to Dr. Larry Horvath.  The respondent-employer did not rehire the

claimant  after the injury and the company is now defunct (Tr. p. 15).  She returned

to work for another employer at reduced wages.  On the day of the hearing,

claimant’s counsel advised the Commission of a problem with the calculation of the

average weekly wage (Tr. p. 6-7).  The claimant now contends the average weekly

wage is $1, 496.00.  Respondents maintain the average weekly wage is $941.00.

Recalculating the average weekly wage would not change the compensation rate

(she would still be entitled to the maximum); however, it would show the financial

impact of the difference in post-injury wages.

The claimant contends she has sustained a loss of earning capacity  in

excess of the permanent impairment rating as a result of her injury.

Respondent #1 contends the claimant is physically capable of returning to

work as identified by the rehabilitation specialist and is not entitled to any wage

loss.  Alternatively, in the event of an award, the Fund has liability.

The Second Injury Fund contends they have no liability pursuant to Ark.

Code Ann. §11-9-525(a)(3).  The claimant’s health history includes latent arthritis

and dyslexia, which is not a disability.  Furthermore, the Fund contends there is no

combination of disabilities to produce Fund liability pursuant to Mid-State

Construction Co. v. Second Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).
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The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript. 

The following witnesses testified at the hearing: the claimant and vocational

rehabilitation specialist, Tanya Owen.

The claimant, age 60 (D.O.B. May 11, 1949), has a high school education

and commercial drivers license (CDL).  Her work experience includes jobs for a

drycleaner, courier service, and beauty shop.  For the past twenty-one years she

has earned a living as a truck driver using lumpers, so she did not have to lift the

cargo.  After the compensable injury,  the respondent-employer refused to rehire

her due to her 30-51 pound lifting restriction.  They chose to enforce a 75 pound job

duty  requirement even though the claimant never lifted in her job before the

accident.  

After she lost her job, the claimant  received training as a certified nurses’

assistant (CNA).  She was hired to care for an elderly patient and contracted

methicillin-resistant staphylococcus aureus (MRSA) in 2008, which resulted in

shoulder surgery,  (Tr. p. 16-20, 24, 34-36).  The claimant’s health history includes

Type II diabetes, high blood pressure, depression and a thyroid condition,

controlled by medication.  The claimant has dyslexia which was diagnosed when

she was a teenager, (Tr. p. 19, 23, 26, 31-33).  She had no back problems prior to

2007, (Tr. p, 10-11, 31-32).  The claimant has applied for Social Security Disability

(Tr. p. 22-23). 

The claimant injured her back on April 24, 2007, closing the doors of her

truck.  She received conservative medical treatment and was released to return to

work with lifting  restrictions of 30-50 pounds and a 6% impairment rating (see Dr.

Hutcheson’s report of July 14, 2007).   As a truck driver she earned $77,000.00 plus
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annually, (Tr. p. 19).  The claimant’s calculation of the average weekly wage by

excluding a partial week is correct and correlates with her annual earnings.

The claimant completed training and became a CNA in 2008.  She cared for

elderly clients working eight hours a day, seven days a week, at $10.00 per hour,

(Tr. p. 19, 24).  Unfortunately, she contracted MRSA from a patient and has been

unable to work due to medical complications.  The claimant testified she still takes

medication for back pain (Tr. p. 25-26, 33-34).

Tanya Owen testified the claimant was motivated and cooperative.  The

Functional Capacity Evaluation (FCE), conducted in June, 2007 was valid,

classifying the claimant in the medium physical demand level of work (lifting 30-50

pounds).  The claimant’s job description with Continental required her to lift 75

pounds and sit constantly.

Although the claimant had concerns about returning to truck driving due to

the jarring effect driving would have on her back as well as the prolonged sitting,

(Tr. p. 33-34),  Ms. Owens confined her analysis solely  to the doctor’s lifting

restrictions  and the FCE results.  There is nothing in the medical records or FCE

results that would prevent the claimant from returning to truck driving as long as the

respondent-employer could accommodate her lifting restrictions (Tr. p. 41, 44).

However, Ms. Owen acknowledged that the employer’s job description has  stricter

lifting restrictions than the claimant’s  actual job duties.   Also, Ms. Owen did not

know what effects, if any, the claimant’s diagnosis of MRSA would have on her

Department of Transportation (DOT)  physical and Commercial Drivers License

(CDL) due to the possibility of contagion. 

Ms. Owens testified that while the claimant’s  dyslexia would prevent her

from working in certain jobs that required attention to numbers or spelling, the

claimant has demonstrated an ability to cope with dyslexia over the years (
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completing school, passing tests for cosmetology  license, CDL and CNA license,

keeping trucking logs, etc), (Tr. p. 49, 53-54).   Ms. Owens felt the claimant’s age

was a bigger barrier to returning to the work force than her dyslexia. 

...We know the people with disabilities are displaced
first and the last ones hired and the first ones fired.  So
that’s all that I do is recruit for disabilities.  They are
either getting hired less frequently or they are getting
fired more frequently.  And so it’s true in a lot of
different fields.  (Tr. p. 43)

...What I find is that they kinda...are making the bar
higher so they want more experienced workers, they no
longer have to hire the inexperienced workers.  Just in
general, they want more quality workers than maybe
three (3) or four (4) years ago.  Three (3) years ago
they hired them straight out of school.  That’s still a
personnel practice, it’s just less wide spread.  (Tr. p.
43-44)

X X X

Well, what we know from the literature is that certainly
age discrimination does exist when employers are
hiring.

...advanced age, typically employers think their skills
are antiquated so they don’t hire them.  But, as you
know, as of March, I mean, February of this year, she
was still working and certainly that’s a consideration
when an employer goes to hire someone if they are
going to cover for health insurance, costs are going up.
So we know it exists, unfortunately, it’s worse for
women, older women, than it is for men.

Well, I think it would be harder for someone with
advanced age to learn a new skill... we refer to those as
vocational adjustments and typically older workers take
longer to do that vocational adjustment in a new job...
loss of competitiveness... (is) a factor for anyone that
has been hurt and looking for work...  (Tr. p. 50-51)

X X X

...What I find that (sic) sometimes an employer will have
(sic) physical capacity form which the employee has to
meet physical capacities in order for them to be hired.
And even though they won’t necessarily do that function
in this job, I don’t know why that is, but I do consistently
find that.  So the reality is there may be (sic) hard to get
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over that barrier and be hired because of that
requirement.  (Tr. p. 41).

Ms. Owens gave the claimant information on computer training and contact

information with the Florida Rehabilitation office.  She thought computer skills might

help her get a job as a dispatcher.

MEDICAL EVIDENCE

Based on a April 27, 2007 MRI scan, the claimant was diagnosed with an

“annular disc bulging and a small central disc protrusion at L4-L5 contributing to

mild central canal stenosis,” with a “moderate disc bulge and osseous endplate

spurring at L5-S1, with no definite S1 nerve root impingement.”   Mild bilateral

foraminal stenosis” and “mild facet arthropathy throughout the lumbar spine was

detected.”  The claimant was treated conservatively with  medication and physical

therapy.

The claimant saw osteopath,  Dr. Ricky Hutcheson, a Tennessee  physician

who is unfamiliar to this Administrative Law Judge.  I note that Dr. Hutcheson

diagnosed the claimant with a lumbar strain  (see his report of June 18, 2007)

despite the positive MRI scan.  He also thought the claimant displayed “symptom

magnification” (see his report of June 26, 2007), despite the valid  FCE.  

The claimant’s impairment rating was assessed by the FCE examiner, who

is a certified Functional Evaluator.  At page 57 of the June 29, 2007 FCE report, the

4th and 5th editions of the AMA’s Guide to Impairment is mentioned for purposes of

flexion testing but there is no indication which edition was used for purposes of

assessing the rating.  Dr. Hutcheson issued a report on July 14, 2007 merely

echoing the opinion of the FCE examiner.  The claimant was released with a 6%

rating and lifting restrictions between 30-50 pounds.

In Florida, the claimant saw another osteopath, Dr. Ahmad Nematbakhsh on

April 2, 2008.  He performed more x-rays; again diagnosed degenerative disc
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disease (from L1 to the sacrum with osteophyte formation); and ordered more

physical therapy even though he too thought she was exaggerating her symptoms.

On May 1, 2008, he signed a form letter from Genex attributing the major cause of

the claimant’s  need for medical treatment to the pre-existing degenerative

condition.  In a letter dated May 1, 2008, it was clear that Dr. Nematbakhsh placed

no importance on the objective finding of a herniated disc at L4-L5.

In response to her question regarding her pain I believe
the patient has severe degenerative osteoarthritis at
L5-S1 with bone-on-bone deformity with bone marrow
edema at L5-S1.  This is the cause of her back pain.
Further treatment should be done with her primary
insurance because of the severe degenerative disk
disease at L5-S1.  With regard to the very small
herniated disk at L4-L5 this does not cause any
radiculopathy.  The disk herniation is quite small.  The
literature supports that a small herniated disk, as of this
size, is usually an incidental finding as it has been
shown that people with no back pain who have had
MRIs do have degenerative disk disease and small
herniated disk at L4-L5 quite often. 

In her letter of June 10, 2009, attorney Wood challenged the validity of the

impairment rating contending it was based on degenerative changes.    The

respondents did not ask for a reimbursement or credit on the rating.  Dr.

Nematbakhsh completed the following form from Genex.  It should be noted that

Genex set up the categories of “arthritis”, “injury”, and “obesity.”

1. In your medical opinion, what is the
MAJOR contributing cause of Dorothy
Long’s low back pain?
Chronic osteoarthritis at L4-5.

2. Would further treatment of the low back
pain be warranted under workers’
compensation related to the 23-Apr.-2007
injury?
No.
Why?
Pt has very small HNP at L4-5 but has
(illegible, possibly “some DOD”) at
(illegible) - S1, that is chronic.
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3. Are other factors the major contributing
cause necessitating further treatment?
Arthritis/Degenerative Condition - 60%
Workers’ Compensation Injury ...: - 20%
M o r b i d  O b e s i t y / O t h e r
Conditions/Factors/Previous Injuries -
20%

For  reasons unknown, Dr. Nematbakhsh also completed a “Florida Workers’

Compensation Uniform Medical Treatment/Status Reporting Form.”  He released

the claimant on May 7, 2008 with a 2% rating and no lifting over 30 pounds because

of degenerative disc disease at L5-S1.  Dr. Nematbakhsh explained his 102% rating

as follows:

I have given her the percentage to (sic)
60% because of the arthritis, 20%
because of her morbid obesity, and 20%
b e c a u s e  o f  he r  W or kme n ’ s
Compensation injury.  I have given her
2% impairment rate (sic) because of her
back pain.  I have not been asked to set
(sic) the patient  MMI so the patient has
had a month of therapy.  I would
appreciate (sic) if the patient follows up
with me after physical therapy to discuss
her treatment options with her...  Further
treatment should be done with her
primary insurance because of the severe
degenerative disk disease at L5-S1.

The respondents submitted two Form AR-3s, which cannot be considered in

this opinion.

ACA §11-9-529.  Employer reports:
(c) any report provided for in subsection
(a) or (b) of this section shall not be
evidence of any fact stated in the report
in any proceeding with respect to the
injury or death on account of which the
report is made.

The Commission wants to encourage employers to file administrative forms for

statistical data and safety purposes but does not want to penalize the employer if

discovery later yields contrary information from that contained in the reports.  The
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rule of thumb is that the Commission’s alphabetized forms are admissible while the

numerical forms are not.

On September 9, 2008, Dr. Larry Horvath of Florida, yet another osteopath,

completed a Genex form opining that the major cause of the claimant’s back pain

was due to arthritis at L5-S1.  He also assessed a 60% rating for arthritis, a 20%

rating for the compensable injury and a 20% rating for obesity.

FINDINGS AND CONCLUSIONS

The evidence of record shows the claimant is a 60 year old high school

graduate with a long history of truck driving.  She injured her back resulting in a

herniated disc at L4-5 superimposed upon previously asymptomatic degenerative

disc disease thereby aggravating her preexisting condition, Pearline Williams v. L

& W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).  Prior to the

compensable injury, She had no back trouble and missed no time from work for

health problems.  She was hired by the respondent-employer using a job

description that required her to lift 75 pounds even though lifting was never required

during her employment.  After her compensable back injury, instead of returning her

to work driving a truck, the employer falsely claimed they could not accommodate

her 30-50 pound weight restriction.  The rehabilitation specialist testified she had

noticed a trend where the job descriptions do not correspond with the actual job

duties.  I find this “trend” is a pretext to deny the injured employee an opportunity

to return to their job after the compensable injury. When the claimant could not

return to her job, she enrolled in training to become a CNA and obtained her

license.  This job paid lower wages and no benefits, resulting in a loss of earning

capacity.  The jobs identified by the rehabilitation specialist are not offers of

employment commensurate with her pre-injury earnings.

ACA §11-9-522:
(2) However, so long as an employee, subsequent to
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his or her injury, has returned to work, has obtained
other employment, or has a bona fide and reasonably
obtainable offer to be employed at wages equal to or
greater than his or her average weekly wage at the time
of the accident, he or she shall not be entitled to
permanent partial disability benefits in excess of the
percentage of permanent physical impairment
established by a preponderance of the medical
testimony and evidence.

(c)(1) The employer or his or her workers’
compensation insurance carrier shall have the burden
of proving the employee’s employment, or the
employee’s receipt of a bona offer to be employed, at
weekly wages equal to or greater than his or her
average weekly wage at the time of the accident.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984),  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  The award of wage loss is

not a mathematical formula  but a judicial determination based on the Commission’s

knowledge of industrial demands, limitations, and requirements, Henson v. General

Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).  The “major cause” analysis

applies to injuries that are not identifiable by time and place of occurrence pursuant

to Ark. Code Ann. §11-9-102(4)(ii) and to claims where a claimant is seeking

permanent disability benefits pursuant to Ark. Code Ann. §11-9-102(4)(F)(ii)(a).
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“Major cause” means more than fifty (50%) of the cause, Ark. Code Ann. §11-9-

102(14)(A).

I did not find the medical evidence to be persuasive.  The claimant in this

case has been treated by three out-of-state osteopaths.  The logic, according to

their opinions, is that the day before the compensable injury the claimant was able

to work at full duty; required no medical treatment for her back; and missed no time

from work because of her back.  But the day after the accident, the claimant

incurred work restrictions, anatomical impairment and ultimately disability because

of a preexisting condition.  Their analysis of her condition shows no understanding

of the term, “aggravation of a preexisting condition” or the term “major cause.”  I

would also note that for someone labeled with symptom magnification by the

osteopaths, they had no problem prescribing treatment, diagnostic testing (x-rays)

and physical therapy.  X-rays are useful to show degenerative changes but is

anyone surprised that a 60 year old person would exhibit osteophytes?  Why would

x-rays be necessary after the diagnosis was confirmed by MRI scan?  Why was

physical therapy repeated after the first course proved to be ineffective?

Furthermore the osteopaths’ impairment rating seems to be a rubber stamp of the

rating provided by the FCE examiner.

Consulting Table 75 of the AMA Guidelines (4th Ed.), I find the claimant is

entitled to a 7% impairment rating.  A 7% rating correlates with an “unoperated on,

stable, with medically documented injury, pain and rigidity associated with moderate

to severe degenerative changes on structural tests; includes unoperated on

herniated nucleous pulposus with or without radiculopathy.”  Table 75 contains no

20%, 2% or 6% ratings to the lumbar spine, which were the assessments of the

osteopath. 

There are three elements of proof for Second Injury Fund liability:
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First, the employee must have suffered a compensable
injury at his present place of employment.  Second,
prior to that injury the employee must have had a
permanent partial disability or impairment.  Third, the
disability or impairment must have combined with the
recent compensable injury to produce the current
disability status.  Mid-State Construction Co. v. Second
Injury Fund, 295 Ark. 1, 5, 746 S.W.2d 539, 541 (1988).

According to the rehabilitation specialist, the claimant’s age not her dyslexia,

is the barrier she will face in the workforce.  As for the preexisting osteoarthritis, I

find it was asymptomatic before the injury.  Therefore, there is no combination of

disabilities or impairments that would produce Second Injury Fund liability.

After reviewing the evidence of record, I find the employer did not make a

good faith effort to return the claimant to work, and the jobs identified by the

vocational counselor would not return the claimant to her pre-injury wages.  The

claimant was clearly motivated to return to the workforce as evidenced by her

decision to seek retraining in the CNA field.  However, her wages were not

commensurate with her pre-injury earnings.  Therefore, I find she is entitled to

wage-loss disability benefits.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employee/employer/carrier existed among the parties on April
24, 2007, at which time the claimant sustained a compensable
back injury at the compensate rates of $504.00/$378.00.
Medical expenses, temporary total disability benefits, and a six
percent (6%) rating to the body as a whole have been
accepted.

2. The opinions of the out-of-state osteopaths were not
persuasive.  I find the correct impairment rating is seven
percent (7%) to the body as a whole based on the 4th Edition
of the AMA Guidelines and Commission Rule 099.34.  This
compensable injury is the major cause of the claimant’s
disability.

3. After review the claimant’s age, education, work history, injury,
permanent impairment, restrictions, motivation, and diminished
post-injury wages, I find she has sustained wage-loss of fifty
percent (50%) in addition to the seven percent (7%) rating, for
a total of fifty-seven percent (57%).
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4. There is no combination of disabilities or impairments in
invoke the liability of the fund.  The wage-loss Award is solely
the responsibility of Gibraltar National Insurance.

5. If the respondents have not all ready done so, they are
directed to pay the court reporter’s fees and expenses within
thirty (30) days of the receipt of this Order.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED. 

                                                                   
ELIZABETH W. HOGAN                            
Administrative Law Judge                          


