
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F812773

BOBBY J. (YOUNG) LASTER, EMPLOYEE CLAIMANT

KITCHEN EXPRESS, INC., EMPLOYER RESPONDENT

ARKANSAS HOSPITALITY WCT C/O 

CROCKETT ADJUSTMENT, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 23, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Scott J. Lancaster, Attorney at Law, Maumelle,

Arkansas.

The respondents were represented by Mr. Gail O. Matthews, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 27, 2009, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on June 16,

2009, and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1”, and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including December 8, 2008.

3) The claimant is entitled to the maximum compensation rates

in effect for 2008.

At the full hearing the parties agreed to litigate the following issues:

1) Whether the claimant sustained compensable injuries to her

neck, back, left shoulder, and/or head by a specific incident

on December 8, 2008.

2) If compensability is overcome, the claimant's entitlement to

temporary total disability benefits, medical benefits, and

attorney's fees must be addressed.

At the full hearing, the claimant contended she sustained an on the job

injury on December 8, 2008, when she slipped and fell at her place of

employment.  The claimant contends that due to her December 8, 2008, fall she

sustained compensable injuries to her head, left shoulder, neck, and back.  The

claimant contended she was disabled from working until January 14, 2009, at

which time she was released to return to work; however, the claimant's

employment was then terminated.  The claimant contended that during the time

she was disabled from working, she was seen by UAMS emergency room,

Concentra, North Little Rock Baptist emergency room, and Saint Vincent in North

Little Rock.  

At the prehearing conference, the respondents contended that the claimant

did not sustain compensable injuries on December 8, 2008.  
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DISCUSSION

The claimant worked as an office manager for the respondent employer.

The claimant contends that on December 8, 2008, during the course of her

employment she fell and sustained compensable injuries to her neck, back, left

shoulder, and head.  The claimant testified as follows regarding the alleged

incident that took place on December 8, 2008:

A Okay.  At the time, Judge, I was the office manager.  And it

was closing; it was myself and Latosha Bridges left in the

building.  And I was getting ready to turn off the lights, which

the light switch is closest to the – the far dining-room area.

W e have like several different areas in the place.  And when

I went to turn it off – well, actually, one light was already off.

One switch was already off, so I went to turn the other switch

off.  Latosha was finishing up the mopping and getting ready

to put the bucket in – up, where it goes in storage.  And when

I went to turn the light off, I slipped on the wet floor.  I didn't

know the floor – well, I had gotten on Latosha many times

about when she mops, she doesn't wring the mop all the way

out, but I didn't see where there was water standing on the

floor, and I slipped.  And when I was slipping and trying to

turn the switch off, I fell on the back of my head.  And the

impact was so great – this is what she was telling me – it was

so great I hit the back of my head like that (Indicating), and I

bounced and I hit my left shoulder.  And in turn, it hurt my

back, my neck, and my left shoulder.

(T. pp. 10-11, lines 20-25 & 1-13)

The claimant testified that immediately after her fall she went to UAMS

where she was treated and released.  The claimant testified that when she got

in touch with her employer about the alleged incident, she was told to go to
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Concentra.  The claimant testified that she went through a course of treatment

with Concentra and ended up having physical therapy there as well.

The claimant testified that after treating some time with Concentra, she

was released to light duty, and then released to full duty on January 14, 2009.

The claimant testified however that prior to her full duty release she was

terminated by the respondents.  The claimant contends that as a result of her

alleged fall on December 8, 2008, she sustained compensable injuries to her

neck, back, left shoulder, and head.  

ADJUDICATION

The Full Commission has held that in order to establish compensability of

an injury, a claimant must satisfy all the requirements set for in A.C.A. § 11-9-

102.  Jerry D. Reed v. Conagra Frozen Foods, Full Commission Opinion filed

February 2, 1995 (E317744).  When a claimant alleges that she sustained an

injury as the result of a specific incident, identifiable by time and place of

occurrence, she must prove by a preponderance of the evidence that (1) the

injury arose out of and in the course of her employment, and (2), the injury

caused internal or external harm to the body which required medical services or

resulted in disability or death.  Arkansas Code Annotated § 11-9-102(4)(A)(i) and

11-9-102(4)(E)(i).  She must also prove that (3) the injury was caused by a

specific incident and is identifiable by time and place of occurrence.  Moreover,
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the claimant must establish (4) that the compensable injury is supported by

“objective findings” as defined in A.C.A. § 11-9-102(16).  If the claimant fails to

establish by a preponderance of the credible evidence any of the requirements

for establishing the compensability of the injury, she fails to establish the

compensability of the claim, and compensation must be denied.

In the instant case, there is simply no medical evidence supported with

objective findings establishing the claimant sustained compensable injuries to her

head, back, neck, or left shoulder.  My review of the medical records show the

only remote possibility of an objective medical finding would be found at

Respondents' Exhibit 1, page 5, from UAMS Medical Center where in the report

it states, “pt 47 yr old BF report a fall backwards slipping on concrete & struck

back of head.  -LOC +P swelling to occipital area P tender to touch +

disorientation for a few minutes after fall .”  The only objective medical finding

would be the possible swelling to the back of the claimant's head; however, I find

that said note of swelling in the UAMS medical record was simply “a report” from

the claimant and not an objective finding found by the emergency nursing

department at UAMS Medical Center.  The only other possibility of objective

findings found in the medical records would be the degenerative conditions found

on the claimant's cervical CT scan.  However, the cervical CT report shows “no

evidence of fracture or subluxation.”  (RX. 1 p. 6)   After a review of the medical
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records, I find that the claimant has failed to prove by a preponderance of the

evidence that she sustained compensable injuries to her head, back, neck, or left

shoulder.  Specifically, I find that the claimant has failed to show evidence of her

alleged injuries with medical evidence supported by objective findings.

I also find that even if one were to find that the claimant's report of swelling

and/or degenerative neck conditions are objective findings; I specifically find that

said injuries did not arise out of or in the course of the claimant's employment

with Kitchen Express.  It is important to note that the claimant's testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88,

684 S.W.2d 842 (1985).  When analyzing the claimant's testimony with the

employees' actions shown on the video found at Respondents' Exhibit 2 for

December 8, 2008, I find that the claimant's testimony was not corroborated in

any way by the video evidence.  The claimant testified that “Latosha” shown in

the video mopping was almost screaming and very, very excited.  (T. p. 21, lines

4-23)   The video evidence does not show any of the claimant's allegations.

Based on all the credible evidence now before the Commission, I find that  the

claimant has failed to prove by a preponderance of the evidence that any of her

alleged injuries arose out of or in the course of her employment with Kitchen

Express.  
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable head, back,

neck, or left shoulder injury by specific incident on

December 8, 2008.

4) Since the claimant has failed to meet her burden of proof on

compensability, the other issues outlined herein are rendered

moot.

ORDER

For the reasons discussed herein, this claim must be and hereby is

respectfully denied.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


