
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F607106

THAEO KHAMPANE CLAIMANT

RHEEM MANUFACTURING CO.                         NO. 1 RESPONDENT

OLD REPUBLIC INS. CO.                           NO. 1 RESPONDENT
CARRIER

DEATH & PERMANENT DISABILITY TRUST FUND         NO. 2  RESPONDENT

OPINION FILED DECEMBER 30, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by DIANE GRAHAM, Attorney, Fort
Smith, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On October 1, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 22, 2009, and a pre-hearing order was filed on

July 24, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On December 14, 2005, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury on December 14,

2005.

4. The claimant is entitled to a weekly compensation rate of

$436 for temporary total disability and $327 for permanent partial

disability.

5. Claimant’s first healing period ended July 31, 2006, and

claimant’s second healing period ended on February 17, 2009.

By agreement of the parties the issues to litigate are limited

to the following:

1. If the Trust Fund engages in formal discovery without

having shown good cause, have they controverted this claim.

2. Permanent disability.

3. Temporary total disability from February 28, 2007, to July

27, 2008.

4. Attorney’s fees on the temporary total disability from July

9, 2008, to February 17, 2009.

5. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that she was
temporarily totally disabled from February 28,
2007 until February 17, 2009 as a result of
her compensable injury.

The Claimant contends that she is permanently
and totally disabled.  In the alternative, she
contends that she is entitled to permanent
disability benefits greatly in excess of her
11% impairment rating.
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The Claimant contents that her attorney is
entitled to an attorney’s fee regarding any
disability benefits that had not already been
paid prior to February 28, 2008.

The Claimant contends that unless the Death &
Permanent Disability Trust Fund admits that
the Claimant is permanently and totally
disabled, they will owe a controverted
attorney’s fee on any benefits that they
ultimately pay in this case.”

Respondents No. 1's contentions are:

“Respondents No. 1 denies that Claimant was
entitled to temporary total disability
benefits from February 28, 2007 until February
17, 2009.  Respondents No. 1 agree that
Claimant was temporally totally disabled from
June 20, 2006 through July 31, 2006 and again
from July 28, 2008 through February 16, 2009
as a result of her compensable injury.

Respondents No. 1 deny that Claimant is
permanently totally disabled.

Respondents No. 1 deny that they have
controverted disability benefits that were not
paid prior to February 29, 2008.  In fact,
Respondents No. 1 deny that they have
controverted any indemnity benefits paid to
the Claimant.

Respondents No. 1 is entitled to a credit for
its overpayment of indemnity benefits.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
ready to commence weekly benefits in
compliance with A.C.A. §11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.

The Death & Permanent Total Disability Trust
Fund will state its remaining contentions upon
completion of discovery.”

The claimant in this matter is a forty-three-year-old female

who sustained an admittedly compensable injury to her low back on
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December 14, 2005.  It is further admitted that the claimant had

two healing periods.  The first healing period ended July 31, 2006.

The second healing period ended on February 17, 2009.  Here, the

claimant was injured when she bent over and picked up a heavy

object.

After the claimant’s injury on December 14, 2005, she was

given treatment by Dr. Loyd, the company doctor, and at Sparks

Preferred Medical Care.  On January 30, 2006, she was given an MRI

of the Lumbar Spine and the following impressions were noted:

“1. At L4-5, there is a central and right
paracentral disc herniation of moderate
size, producing moderate canal stenosis
at this level.

2. At L5-S1 mild disc bulge which is
slightly eccentric to the right.

The claimant continued with conservative treatment and was placed

on the restriction of no lifting over ten pounds.

On April 13, 2006, the claimant was seen by Dr. Robert Fisher

with Sparks Regional Medical Center.  The claimant was diagnosed

with a herniated nucleus pulposus at L4-5 and given an epidural

steroid injection.  The claimant then continued with conservative

treatment.

On July 25, 2006, the claimant was seen by Dr. Michael

Standefer at the request of Dr. Loyd.  Dr. Standefer felt the

claimant had a central and right paracentral disc protrusion at L4-

5.  Medical records from that visit indicate that the claimant did

not want to have surgical intervention performed on her lower back.

On July 31, 2006, Dr. Standefer issued the following note

regarding the claimant:
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“Workman’s Comp has contacted our office
requesting that this patient receive an
impairment rating and permanent restrictions.
This is reasonable in the sense that the
patient does not wish to pursue any further
treatment apart from conservative therapy.
With these facts in mind, we would recommend
that she avoid heavy lifting (i.e. no more
than 15-20 lbs. and only then on rare
occasion).  She should avoid repeated bending.
She should alternate sitting, standing and
walking.  She has a know focal disc protrusion
and attendant radiculopathy.  She should
receive an impairment rating of 7% as regards
the body as a whole.  This is obtained from
the AMA Guidelines to the Evaluation of
Permanent Impairment, Table 75, Page 113.

The patient can certainly be considered at
maximum medical improvement at this juncture”

An employee status form from the respondent dated October 2,

2006, was introduced into the record.  It shows the claimant to

have permanent restrictions of no lifting over 15-20 pounds and

limited bending, stooping, and twisting.  The form also indicates

that the claimant is not able to perform work for the respondent

through alternate duty because she had used all of her allotted

ninety days.  It finally indicates the claimant is off work with no

return planned.

At this point the medical record becomes silent until February

2007 when the claimant began to see Dr. Thomas Cheyne.  At this

time the claimant complained of worsened pain in her back.  The

claimant had another MRI of the lumbar spine which also confirmed

her previous MRI findings.

In May 2007 the claimant began to treat with Dr. Arthur

Johnson for her lumbar difficulties.  She again tried conservative

treatment which did not provide the desired results.  On July 28,
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2008, the claimant underwent a lumbar diskectomy to repair her

lumbar difficulties.

On February 17, 2009, the claimant was again seen by Dr.

Johnson.  The following excerpt is found in the medical record from

that visit”

“At this point, the patient has recently
obtained a maximum medical improvement and we
will always have some residual pain in the
right lower extremity.  We will give her
restrictions of no lifting greater than 7 to
10 pounds and no frequent bending kneeling or
stooping and we will see her back in the
clinic on a p.r.n. basis.  We will also
discontinue her hydrocodone and start her on
Avinza 30 mg p.o. daily.  We will give her an
ASA reading of 11%.”

The central question before the Commission regards the extent

of the claimant’s permanent disability.  We will first consider

whether the claimant is totally and permanently disabled.

To determine this we must consider the facts of this case

including the claimant’s age, education, work history, and her

permanent restriction limitations.  Ark. Code Ann. §11-9-519(e)(i)

states, “Permanent total disability” means inability, because of

compensable injury or occupational disease, to earn any meaningful

wages in the same or other employment.

Here, the claimant is forty-three years of age and completed

the equivalent of the tenth grade in Laos.  The claimant was

employed by the respondent for four years performing product

assembly.  This required the claimant to perform lifting, bending,

and twisting with her lumbar region.  The claimant also worked for
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OK Foods processing chicken.  This required the claimant to cut

chicken while standing in place for long periods of time.

The claimant’s permanent restrictions, as set forth by Dr.

Johnson, are no lifting greater than seven to ten pounds with no

frequent bending, kneeling, or stooping.  It is clear that with

these restrictions the claimant can no longer perform the job

duties she once performed for the respondent.  That job required

lifting more than her restrictions and repetitive bending and

twisting.

The claimant also testified that she would be unable to

perform her former duties at OK Foods in her present condition.  I

am not convinced, in light of the restrictions placed on the

claimant by Dr. Johnson.  After consideration of the claimant’s

testimony and her medical records, I believe that the claimant

would be able to perform her former duties with OK Foods.

The claimant may not be able to work lifting heavy items

anymore, but I do believe that given the restrictions set by Dr.

Johnson, the claimant is able to find work in the current job

market inside her restrictions.  I also concede that she will have

more difficulty doing this due to her limited ability to

communicate in English, but I do think jobs like her former OK

Foods employment are an option for the claimant.

The claimant in this matter is not permanently and totally

disabled.  There is local employment available that the claimant

can earn a meaningful wage performing.  This employment might be as

a chicken processor or in light assembly work.  While these jobs
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are fewer in existence and pay a smaller wage than jobs that

require heavy lifting, they are present in the current job market.

From the claimant’s appearance before the Commission and her

current restrictions, it is highly probable that she can earn a

meaningful wage inside her restrictions.  I acknowledge the report

from Thomas Vocational Consulting states that the claimant is

unemployable.  I disagree with that assessment upon review of the

restrictions given by Dr. Johnson.

The claimant is not permanently and totally disabled; however,

she has suffered a loss in his wage-earning capacity as a result of

her compensable injury.  The claimant earned a wage of $15.65 per

hour while employed by the respondent.  The jobs that the claimant

can now perform will limit the income potential for the claimant

severely.  After reviewing the vocation evaluation performed on the

claimant and submitted into evidence by the claimant, it seems the

claimant can now expect a much lower wage earning potential.

The job pool that the claimant is now limited to is also

severely restricted by her permanent physical restrictions.  This

in combination with the decreased wage-earning potential makes the

claimant have a wage loss that would be equivalent to a 45 percent

impairment to the body as a whole.

TEMPORARY TOTAL DISABILITY BENEFITS

The claimant in this matter has also requested temporary total

disability benefits from February 28, 2007, until July 27, 2008.

It was stipulated by the parties that the claimant’s first healing

period ended on July 31, 2006.  The claimant in this matter
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underwent conservative treatment for a long period of time prior to

surgical intervention.  Her testimony and the medical records show

that it was the claimant’s refusal of surgery that prevented it

from occurring.

When her first healing period ended July 31, 2006, it ended

because there was no further medical treatment that could have a

reasonable expectation of improving the claimant’s condition other

than surgery which she refused.

To be entitled to temporary total disability, the claimant

must be in a healing period.  Here, the claimant did not reenter

her healing period until her surgical intervention of July 28,

2008.  In that it was the first medical treatment that the claimant

sought that had a reasonable expectation of improving her

condition.  The claimant is not entitled to temporary total

disability benefits from  February 28, 2007, to July 27, 2008.

ATTORNEY’S FEE ON TTD BENEFITS

The claimant also requested an attorney’s fee on the temporary

total disability benefits she received from July 9, 2008 until

February 17, 2009.  I find no evidence in the record that the

respondents had controverted that period of temporary total

disability benefits.  It is the claimant’s burden to prove the

controversion of those benefits and she has failed to do so.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 22, 2009, and contained in a

pre-hearing order filed July 24, 2009, are hereby accepted as fact.

2. He claimant failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.

3. The issue of whether the Permanent and Total Disability

Trust Fund has controverted this claim is moot.

4. The claimant has proven she is entitled to wage loss in

this matter in an amount that is equal to a 45 percent impairment

to the body as a whole.

5. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability from

February 28, 2007, to July 27, 2008.

6. The claimant has failed to prove by a preponderance of the

evidence that her attorney is entitled to a fee on temporary total

disability benefits from July 9, 2008, until February 17, 2009.

7. The claimant’s attorney is entitled to a fee in this matter

as set out by the Arkansas Workers’ Compensation Act, except as set

out in finding of fact six.

ORDER
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Respondents No. 1 shall pay the claimant wage loss in an

amount equivalent to a 45 percent impairment to the body as a

whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


