
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   F612946

PATSY JONES, GRANDMOTHER and
GUARDIAN OF KIERRA WILLIAMS, 
ALLEGED MINOR DAUGHTER, AND
KEVION WILLIAMS, ALLEGED MINOR SON
OF KEVIN LEE KIRBY, (Dec’d), EMPLOYEE CLAIMANT

GULF RICE OF ARKANSAS II, LLC, EMPLOYER RESPONDENT

AG-COMP SIF CLAIMS, INSURANCE CARRIER/TPA RESPONDENT #1

DEATH & PTD TRUST FUND RESPONDENT #2

OPINION FILED AUGUST 25, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on June 26,
2009, at Jonesboro, Craighead County, Arkansas.

Claimants represented by Mr. Bill Stanley, Attorney-at-Law, Jonesboro, Arkansas.

Respondents #1 represented by Mr. Guy Alton Wade, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2 waived appearance.

STATEMENT OF THE CASE

A hearing was conducted June 26, 2009, to determine whether the claimants

could prove that they were dependent minor children of the decedent, Kevin Lee

Kirby, entitling them to dependency death benefits.

A prehearing conference was conducted in this claim on April 22, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, the issue, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was
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introduced as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed between the

decedent and respondents #1 on November 17, 2006; that the decedent sustained

a crush injury resulting in his compensable death on November 17, 2006; that

respondents #1 have paid related funeral expenses, as well as appropriate hospital,

medical, and related expenses; and that respondents #1 controverted entitlement

to dependency benefits by the claimed minors.  It was further agreed that the

decedent’s average weekly wage was $326.52.

The sole issue presented for determination was whether the claimants herein

could prove entitlement to compensation as dependent minor children of the

decedent.

Claimants contended, in summary, that they were the illegitimate minor

children of the decedent and Lakeisha Williams, a minor; that they were entitled to

dependency death benefits pursuant to Ark. Code Ann. §11-9-527; that benefits

should be awarded beginning November 18, 2006, and continuing through the

present; and that a controverted attorney’s fee should attach to any benefits

awarded. 

Respondents #1 contended that the claimants could not prove entitlement

to dependency benefits.  

Respondent #2, the Death and Permanent Disability Trust Fund agreed to

defer to the outcome of litigation.
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Lakeisha Williams, the mother of the minor children, and Patsy Jones, the

grandmother and guardian of the minor children, testified on behalf of the claimants.

Tammie Hester was called as a witness by respondents #1.   The record is

composed solely of the transcript of the June 26, 2009, hearing containing various

exhibits, specifically, the certificate of live birth for the claimant’s herein, introduced

as “Claimants’ Exhibit 1" and “Claimants’ Exhibit 2,” respectively, as well as various

letters purportedly written by the decedent to Lakeisha Williams and a mailing

envelope from the decedent addressed to Lakeisha Kirby, postmarked May 1, 2006,

introduced as “Claimants’ Exhibit 3" and “Claimants’ Exhibit 4,” respectively.

From a review of the record as a whole, to include the various documents,

aforementioned,  and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. Claimants have established, by a preponderance of the credible evidence

of record, that they are illegitimate, minor children of the decedent, Kevin

Kirby, and Lakeisha Williams, and that they are entitled to compensation as
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dependents of the decedent pursuant to Ark. Code Ann. §11-9-

527(c)(3)(Repl. 2007).

4. Kevion Williams and Kierra Williams are each entitled to compensation of

$49.00 each beginning November 18, 2006, (fifteen percent [15%] of the

decedent’s average weekly wage) as well as $114.00 per week as a class

to be divided equally between them (thirty-five percent [35%] of the

decedent’s average weekly wage) for a total compensation of $212.00 per

week, payable to Patsy Jones, grandmother and guardian of the claimants

herein.

5. Respondents #1 have controverted claimant’s entitlement to dependency

benefits.  

6. Claimant’s attorney, Mr. Bill Stanley, is entitled to the maximum statutory

attorney’s fee on the benefits awarded, one-half (½) of which is the

responsibility of the claimants out of benefits awarded and one-half (½) the

responsibility of respondents #1 pursuant to Ark. Code Ann. §11-9-715.

FACTUAL BACKGROUND

The relevant facts in this case are undisputed.  As will be set out further

below, both Lakeisha Williams, the natural mother of minors Kevion Williams (DOB:

03/21/05) and Kierra Williams (DOB: 03/20/06), as well as Patsy Jones, the

grandmother and court appointed guardian of said minor children, testified that

Kevin Kirby was the father of the two (2) minor children.  Both witnesses maintained
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that because Lakeisha Williams was, herself, a minor at the time of conception and

birth, and Mr. Kirby was an adult, the father’s name was left blank on the Birth

Certificate to avoid possible criminal sanctions against Mr. Kirby.  Documentary

evidence was introduced to support the allegation that the decedent was the father

of the two (2) illegitimate children.  While the testimony of Ms. Williams and Ms.

Jones is undisputed, respondents #1 controverted the dependency benefits

because the claimants offered no DNA to establish paternity.  Further, respondents

disputed the documentary evidence proffered because the letters were unsigned

and claimants offered no handwriting expert to establish that the letters were, in

fact, written by the decedent.  In summary, the claim is disputed based upon the

sufficiency of the evidence to establish paternity.  The Workers’ Compensation Act

does not require that paternity be established by clear and convincing evidence,

but, rather, by a preponderance of the credible evidence.  I find that a

preponderance of the credible evidence supports this claim.

Lakeisha Shanta Williams was called as a witness for the claimants.  Ms.

Williams is eighteen (18) years old.  She is the natural, birth mother of both

claimants herein.  The record reflects that Ms. Williams has a learning disability.

She lives with her mother, Patsy Jones, who is also the guardian of her children.

Lakeisha Williams testified that she began having an affair with the decedent, Kevin

Kirby, when she was twelve (12) years old. She asserted that Mr. Kirby fathered two

(2) of her three (3) children prior to his injury and death on November 17, 2006.
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She stated that Kevin Kirby was an adult at the time the relationship began.  Ms.

Williams was a minor at all times during the relationship prior to the decedent’s

untimely death on November 17, 2006.  Ms. Williams related that the reason Kevin

Kirby was not listed on the Birth Certificate as the father was because of the fear

of possible criminal sanctions for maintaining a relationship with a minor.  Again,

Kevion Williams was born on March 21, 2005.  Ms. Williams stated that she and

Kevin Kirby continued the relationship after Kevion Williams was born while further

testifying that Mr. Kirby supported their son.  She stated that Mr. Kirby also fathered

her second child and daughter, Kierra, who was born on March 20, 2006.  She

recounted that prior to the birth of Kierra, Kevin Kirby was incarcerated.  Several

letters were introduced which acknowledged that Mr. Kirby fathered the two (2)

claimants herein.  However, the correspondence introduced reflects that the letters

were unsigned.  Again, Ms. Williams contended that Mr. Kirby did not sign the

letters because of the possible criminal implications.  This assertion, in my opinion,

is credible given the nature of the affair.  

One envelope was introduced as “Claimant’s Exhibit 4,” reflecting a letter

addressed to Lakeisha Kirby from Kevin Kirby while he was an inmate and which

corroborates the correspondence was sent to Ms. Williams.   Following Mr. Kirby’s

release from jail, Ms. Williams testified that she and the decedent continued their

relationship and that he supported both children until his accidental death on

November 17, 2006.  It was further pointed out, on direct-examination, that the
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decedent, as well as various family members, including his father, mother, and

brother were all at the hospital when Kevion Williams was born.  She further stated

that Kevin Kirby’s mother maintained a relationship with both grandchildren.

Finally, it must be pointed out that the parties agree that the minor children and

claimants herein were drawing survivor benefits as the children of the decedent

through the Social Security Administration at the time of the within hearing.  (Tr.28)

Patsy Jones, the grandmother and guardian for the claimants, also testified.

Ms. Jones corroborated the testimony of Ms. Williams, pointing out that after her

daughter became pregnant, she had a meeting with the decedent, as well as his

father, Lee Mack.  Ms. Jones asserted that when Lakeisha told her that she was

pregnant and that the decedent was the father, neither the decedent or his father

disputed the claim.  Rather, they encouraged Ms. Jones and her daughter not to

place the decedent’s name of the Birth Certificate for fear of criminal charges.  Ms.

Jones also testified that the decedent financially supported the children prior to his

death.

The parties further stipulated that two (2) of the claimants’ witnesses, Fatima

Hcks, the sister of Lakeisha Williams, and Trina Dyson, if called to testify, would

corroborate the testimony of Ms. Williams and Ms. Jones.  (Tr.65-66)

Tammie Hester was called as a witness by the respondents.  Ms. Hester is

the claims representative for the respondent, TPA.  Ms. Hester stated that

respondents accepted the death of Kevin Kirby as a compensable consequence of
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a work-related injury on November 17, 2006.  Ms. Hester acknowledged that after

she paid the funeral expenses and related medical expenses, she learned that the

decedent had a girlfriend and that there might be illegitimate children.  Ms. Hester

pointed out that this information was obtained from the decedent’s mother, Shirley

Kirby.  Apparently, Ms. Hester subsequently contacted Patsy Jones, the guardian

of the minor children, and determined that Mr. Kirby was not paying court ordered

child support.  Ms. Hester related that she told Ms. Jones that if she could obtain

DNA testing, she would pay dependency benefits.  However, no documentation was

provided.  (Tr.69-71)

On cross-examination, Ms. Hester acknowledged that she did not have any

evidence to dispute the testimony and documentary evidence offered by the

claimants.  The claim was denied based upon the lack of specific documentation,

either DNA testing or an affidavit acknowledging paternity which would be required

in a Civil Claim.

STATUTORY AUTHORITY

Ark. Code Ann. §11-9-102(2) defines “child” as a natural child, a

posthumous 

child, a child legally adopted prior to injury of the employee, a stepchild, an

acknowledged illegitimate child of the deceased or of the spouse of the deceased,

and a foster child....

The Act does not further define the requirements of an acknowledged
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illegitimate child.  Clearly, if this were a civil claim, the court would require an

acknowledgment of paternity and/or DNA testing in order to require court ordered

child support.  The witnesses for the claimants herein have satisfactorily pointed out

the reasons that a paternity lawsuit was not pursued prior to the decedent’s death.

Specifically, such a determination would have resulted in criminal sanctions against

the decedent.  The mother of the minor children was herself a minor.  The decedent

was an adult.  Multiple witnesses have identified the decedent as the father of the

minor children, claimants herein.  Sufficient documentation has been introduced to

corroborate this assertion.  I find that a preponderance of the credible evidence

supports this claim.  

Ark. Code Ann. §11-9-527(c) provides the amounts of compensation for

dependency benefits.  The relevant sections state, in part:

(3)(A)   To one (1) child if there is no widow or widower, fifty percent
(50%).

(B)   If more than one (1) child, and there is no widow or widower,
fifteen percent (15%) for each child, and in addition thereto, thirty-five
percent (35%) to the children as a class, to be divided among them.
(Emphasis supplied)

In view of the foregoing, I hereby make the following:

AWARD

Respondent, AG-Comp SIF Claims Insurance, is hereby directed and

ordered to pay, to the claimants, dependence benefits in the amount of $212.00 per

week consistent with the findings of fact and conclusions aforementioned beginning
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November 18, 2006, and continuing through the present so long as the minors

remain eligible consistent with respondents #1's statutory obligation.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Mr. Bill Stanley, is hereby awarded the

maximum statutory attorneys fee on this Award, one-half (½) to be paid by

respondents and one-half (½) to be paid by the claimants out of benefits awarded

herein.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


