
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F903934

MICHELLE JOHNSON CLAIMANT

TARGET STORES, SELF INSURED RESPONDENT
                                                       
SEDGWICK CLAIMS MANAGEMENT, TPA         RESPONDENT
INSURANCE CARRIER
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in 

Claimant pro se.

Respondents represented by GUY WADE, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on the

Respondents’ Motion to Dismiss for lack of prosecution.  Notice

of this hearing was provided to the claimant at her last known

address, certified mail return receipt requested, as required

by law.  This notice was returned to the Commission as

unclaimed.

The respondents’ were present through counsel. The

claimant did not appear at the scheduled hearing, either in

person or through an authorized representative.  

The entire Commission’s file was made a Commission’s

exhibit to the hearing and incorporated by reference in the

transcript.
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DISCUSSION

A review of the Commission’s file reflects that the

initial filing in the case was made by the respondents and

consisted of a copy of the Employee’s First report of Injury

and a form AR-2 or Employer’s Intent to Accept or Controvert

the claim.  These documents were filed with the Commission on

May 4, 2009, and indicated that the respondents were

controverting the claim in its entirety, based upon the

respondents’ contention that the accident and injury did not

arise out of and occur in the course of the claimant’s

employment.  

On June 9, 2009, Mr. Wesley Cottrell filed on the

claimant’s behalf an initial claim for benefits and a

claimant’s pre-hearing questionnaire.  

As a result, this matter was set for a telephone pre-

hearing conference on July 6, 2009.  This telephone pre-hearing

conference was subsequently rescheduled for July 13, 2009.  

The respondents then filed its pre-hearing questionnaire

by its attorney, Mr. Guy Wade.

The pre-hearing conference was held as scheduled, and a

pre-hearing order was entered on July 14, 2009.  This pre-

hearing order set the matter for hearing on September 14, 2009,

at 1:30 p.m.
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On July 29, 2009, Mr. Cottrell filed a Motion to allow him

to withdraw as the claimant’s counsel. In this Motion, he

recited that the claimant had failed to communicate and

cooperate with him in the pursuit of her case.  This Motion was

granted and Mr. Cottrell was allowed to withdraw as the

claimant’s counsel of record in an Order dated August 28, 2009.

In this Order, a copy of which was sent to the claimant, she

was requested to advise the Commission as to who would be

representing her at the scheduled hearing.  This document was

sent to the claimant certified mail return receipt requested.

No response was received from the claimant.  The return receipt

for the copy of this Order, which was sent to the claimant, was

returned by the U. S. Post Office and indicated that it had

been received and signed for by some agent of the claimant.

On September 21, 2009, the respondents requested that this

case be dismissed for lack of diligent prosecution.  As

previously indicated, a hearing was scheduled on the

Respondents’ Motion to Dismiss and notice of this hearing was

sent to the claimant at the same address as the previous Order

allowing Mr. Cottrell to withdraw. It was also sent certified

mail return receipt requested.  However, unlike the previous

Order, this notice was returned by the U. S. Post Office as

unclaimed.  
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The Commission’s file fails to reflect any contact,

whatsoever, by the claimant, since Mr. Cottrell was granted

leave to withdraw.  In fact, with the exception of the

correspondence from Mr. Cottrell, there is no evidence or

indication of any contact by the claimant to this Commission,

whatsoever.

After consideration of all the evidence presented, it is

my opinion that this evidence demonstrates that the claimant

has failed to prosecute her claim in a diligent manner.  Thus,

the Respondents’ Motion is well taken and should be granted.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. This claim constitutes a claim for initial

benefits, under Ark. Code Ann. §11-9-

702(a).

3. The claimant has failed to prosecute her

claim in a diligent manner. The respondents

have requested that this claim be dismissed

without prejudice for lack of prosecution.

ORDER

Based upon my foregoing findings and conclusions, I have

no alternative but to dismiss this claim in its entirety,
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without prejudice.  This claim is subject to refiling within

the time period allotted by Ark. Code Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                              
                      MICHAEL L. ELLIG
                   ADMINISTRATIVE LAW JUDGE
                                         


