
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

AWCC NO. F901360

CHERRY D. JENKINS, EMPLOYEE CLAIMANT

IC BUS, LLC, SELF INSURED EMPLOYER            RESPONDENT

IC BUS, LLC, TPA, RESPONDENT

OPINION FILED NOVEMBER 4, 2009

Hearing before Administrative Law Judge O. Milton Fine II on August 19, 2009, in Conway,
Faulkner County, Arkansas.

Claimant pro se.

Respondents represented by Mr. John D. Davis, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 19, 2009, the above-captioned claim was heard in Conway, Arkansas.

A pre-hearing conference took place on June 15, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/self-insured employer relationship existed between the parties

on all relevant dates.

3. The claim has been controverted.

4. Claimant’s average weekly wage on the date of the alleged injury was

$660.00.  Claimant’s temporary total disability rate is $440.00 per week and

her permanent partial disability rate is $330.00 per week.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury to her low back.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

February 2, 2009 to a date yet to be determined.

4. Whether Respondent is entitled to an offset for unemployment benefits paid.

Contentions

The contentions of the parties are as follows:

Claimant:

1. Claimant contends that she suffered a compensable low back injury while

carrying rods for buses back and forth on February 2, 2009, and is entitled

to reasonable and necessary medical treatment and temporary total

disability benefits.
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Respondents:

1. Respondent contends that Claimant did not sustain a compensable injury in

the course and scope of her employment on or about January 30, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury.

4. The balance of the issues litigated at the hearing are moot in light of the

above finding and will not be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Respondent’s Exhibit 1, a compilation of Claimant’s medical records,

consisting of a one index page and eighty numbered pages thereafter; and Respondent’s
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Exhibit 2, Claimant’s prehearing questionnaire response, Employee Statement of

Occupational Injury/Accident, Form AR-C and unemployment benefits application,

consisting of one index page and nine numbered pages thereafter.

Testimony

Cherry D. Jenkins.  Under questioning from me (due to her pro se status), Claimant

testified that she went to work for Respondent IC Bus (hereinafter “IC”) on July 10, 2000.

She worked in the axle room until 2007 or 2008, when she was laid off.  Upon being

recalled, she worked on bus platforms, picked up plastic and swept buses until being

transferred in January 2009 to a department where she worked on “bows”–which she

described as being U-shaped iron railings.  The bows come in small, medium and large

sizes, are as wide as a bus platform, and are up to five feet tall.  After they are

manufactured, Claimant and a co-worker hoist them over their heads and onto a rod.  The

bows are then moved to a location near the bus platform, where Claimant and the co-

worker lift them off the rod and rivet them into place.

With respect to her alleged injury, Claimant testified that she could not recall the

date or day of the week that it occurred, but believed that it happened at the end of

January 2009.  She and a co-worker were taking a bow off of the rod when

The bow started wobbling.  And I was trying to hold it to keep it from falling
over because it could have hurt him and he was trying to hold it up to keep
it from hurting me.  But by the time we got down to it, where to put it in, I
couldn’t hold it anymore and I tried–and then I just–I had to let it go.  And
when I bent, I felt something right here in my back.

Claimant described the sensation in her low back as “like a pinch and it started burning.”

She told another worker who helped them with the bow that she needed a supervisor.  He
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stated that he would locate the line leader, who works under the supervisor, but no one

came.  Her co-worker stated that they needed to finish installing the bows.  But when they

began to take another bow off the rod, Claimant “just let it go” because she could not lift

it.  After she was unable to locate the supervisor, she called the union steward at the plant.

The steward instructed her to go to the Health and Safety Department.  On the way there,

Claimant saw the line leader and informed him that she needed to go to Health and Safety

because she had injured her back.  She saw a nurse at the department and was given

some oral pain medication and analgesic cream.  The nurse filled out paperwork.  Claimant

then reported her alleged injury to Jackie Stone, the individual in charge of assignments

at the plant.  Stone told her that no other positions were available, and asked if she could

still perform her job with the bows.  Claimant responded that she did not think she could

do it any longer, and Stone replied that if she could not do so she would have to be laid

off again.  At Stone’s request, Claimant signed a paper and went home.

Claimant testified that she later awoke with a burning sensation in her legs and was

taken by ambulance to the emergency room at Conway Regional Medical Center.  She

saw Dr. Kenneth Murphy, and underwent an MRI.  He gave her restrictions of no overhead

lifting and no excessive lifting.  These were sent to Respondent IC.  Her testimony was that

the medical records in Respondent’s Exhibit 1 reflect the treatment she received.  IC has

not paid for any of her treatment; she has submitted her bills to her health insurance

carrier.  Claimant has not seen a doctor concerning her back since February 23, 2009

because she is no longer insured.  Nonetheless, she testified that there is no procedure
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that was recommended that she has yet to undergo.  Claimant takes only over-the-counter

medications for her back at present because her prescription medications ran out.

She stated that she is “blessed” because her back “doesn’t hurt as much.”  While

she can do many of the things she was able to do before the alleged lifting incident, she

still cannot pick up her grandchildren because it hurts in the area where she felt the

pinching sensation.  She experiences muscle spasms in her legs on occasion, but

admitted that she had this condition before hurting her back.

Claimant testified that she never went back to work at IC after being injured,

although she attempted to do so.  She has not been there since the alleged accident.  IC

did not contact her about returning to work until two weeks before the hearing.  At that

time, Stone called her about returning as a riveter.  However, Claimant declined the offer

because she felt that she was not physically capable of doing the job.  She filed for

unemployment benefits on April 1, 2009.  In so doing, she represented that she was ready,

willing and able to work.  Her application was approved on April 1, 2009.  She began

receiving benefits one week thereafter, and they ceased one week before the hearing.

Claimant went to work as a waitress at a retirement center beginning July 29, 2009, but

was terminated for failing to call in.  Her hourly wage there was $7.25, much less than the

$16.92 she was making at IC.  She has applied for jobs at a coffee brewery and a school

for the handicapped, without success.

Under questioning from Respondent, Claimant testified that none of her co-workers

came to testify on her behalf.  She stated that the bow-lifting incident occurred around

noon, and that it was only a matter of minutes before she sought treatment at the Health
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and Safety Department.  But the incident report she filled out stated that the incident

occurred around 10:30 a.m.  When asked to explain why the entry in the Health and Safety

records reflects that she did not go there until 2:30 p.m., Claimant first replied that the

entry was “a lie,” and then admitted that she was unsure of when she saw the nurse.

While Claimant wrote on the incident report that the alleged incident occurred on February

2, 2009, on the Form AR-C she stated that the date was January 30, 2009.

Around the date of the alleged injury, Claimant was caring for her grandchild, who

was eight or nine months old.  She picked him up and carried him.  With respect to the

waitressing job, Claimant testified that she set tables, served meals to the elderly

residents, and cleaned up thereafter.  She only worked there two days before being

terminated.  Claimant testified that she is not claiming that she has been totally disabled

from working.  She has attended two years of college.

When questioned further by me, Claimant was unable to explain why the Health and

Safety records reflect that she told them that she was unable to lift her grandchild after

coming back to work from layoff.  Claimant denied making such a statement.  She only saw

the nurse on one occasion, and has not returned to the plant since leaving her job.

During her testimony, Claimant volunteered that she has problems with recall due

to surgery for a brain tumor in 2006.  However, her condition does not affect her veracity.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Respondent’s Exhibit 1 reflect the following:
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On February 2, 2009 at 2:30 p.m., Claimant presented to the IC Medical Clinic with

low back pain, which she stated began between 9:30 and 10:00 a.m. and progressively

worsened.  She related that she was lifting a bow and “twisted wrong.”  Claimant denied

having numbness, tingling or radiating pain.  She stated that she feels that she is unable

to do her job; she reported returning to work from layoff the previous Wednesday and by

the next day was having difficulty lifting her grandchild due to pain.  The nurse assessed

her as having a lumbar muscle strain and gave her Tylenol and Biofreeze.  Also, the nurse

stated that Claimant would need back strengthening exercises after her pain resolved.

Claimant was brought by ambulance to the Conway Regional Medical Center

emergency room on February 23, 2009 and presented with leg pain.  She reported that the

onset of it was sudden, began in her left leg, then radiated into her right one and both hips.

This including jerking as well as pain.  Claimant also reported increased pain in her left

lower back.  She related that she was already taking Flexeril and Darvocet as needed.

Claimant was given Valium along with injections of Diazepam and Phenergan.  An MRI of

her low back on that day was normal except for a mild bulge at L5-S1.  She was

discharged the same day with a diagnosis of leg cramps.  Her records do not reflect that

she ever mentioned her alleged work-related injury.

Records-Nonmedical

The documents in Respondent’s Exhibit 2 reflect the following:

In her prehearing questionnaire, Claimant gave her alleged date of injury as

February 2, 2009.  In her IC Employee Statement of Occupational Injury/Accident, she

related that it occurred that day at 10:30 a.m.  However, in her Form AR-C she stated that



Jenkins - Claim No. F901360 10

it actually occurred on January 30, 2009.  The exhibit also contains documentation related

to her unemployment benefits claim.
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ADJUDICATION

A. Compensability

Claimant has contended that on or around February 2, 2009, she sustained a

compensable injury to her lower back as a result of lifting a bow as part of her job at

Respondent IC.  Respondent, in turn, has controverted this claim in its entirety.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines "compensable injury":

(i) An accidental injury causing internal or external  physical harm to the
body . . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an
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overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The Commission is authorized to accept or reject medical opinions.  Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and  determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant’s sole objective finding is a “mild bulge” at L5-S1, documented by the

February 23, 2009 MRI.  This is degenerative in nature; there are no acute findings.  For

me to tie this degenerative finding to an incident in January or February of 2009 would

require that I engage in speculation and conjecture, which is forbidden.  Speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).  Without medical evidence, supported by objective

findings, Claimant cannot establish that she sustained a compensable low back injury.

Hence, she has not met her burden of proof here, and her claim must fail at the outset.

B. Balance of Issues

Because I have found that Claimant has not proven that she suffered a

compensable injury, the rest of the issues in this case–whether she is entitled to
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reasonable and necessary medical treatment and temporary total disability benefits, and

whether Respondent is entitled to an offset–are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

Claimant’s claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


