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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 9, 2009, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on May 27, 2009.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

20, 2008, when the claimant sustained a compensable neck and left

shoulder injury.

3. Based on an average weekly wage of $701.90, the claimant would be

entitled to compensation rates of $468.00 for temporary total disability

benefits and $351.00 for permanent partial disability benefits.

4. Respondents No. 1 accepted the claim as compensable and have

paid temporary total disability benefits and medical benefits.

5. The claimant reached maximum medical improvement on December

2, 2008.

6. The claimant was given a 15% permanent impairment rating which

respondents No. 1 have accepted and are paying.  

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Claimant’s entitlement to permanent total disability and/or wage loss

disability.

2. Controversion and attorney’s fees.

The record consists of a one volume transcript of the July 9, 2009, hearing,

consisting of the testimony of Lawrence Jones and all documentary evidence
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consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical Records); Claimant’s Exhibit No. 2 (UAPB Memo); Respondents

No. 1 Exhibit No. 1 (Medical Records); Respondent No. 2 Exhibit No. 1 (Letter).

CONTENTIONS

The claimant contends that he sustained admitted compensable injuries on

May 20, 2008.  He received an impairment rating of 15% to the body as a whole

which has been accepted.  The claimant contends that he has been rendered

permanently and totally disabled or, in the alternative, the claimant is entitled to a

determination with respect to the extent of wage loss disability over and above the

permanent impairment.  Benefits to be paid in excess of the 15% permanent

impairment rating have been controverted for purposes of attorney’s fees.

Respondents No. 1 contend that the claimant is not entitled to additional

benefits.

The Death and Permanent Total Disability Trust Fund deferred to the

outcome of litigation.

FACTUAL BACKGROUND

The claimant  is fifty-two (52) years of age. He graduated from Watson

Chapel High School in 1976.  After high school, he went to work for his dad as a

printer for twenty years.  He also worked at the Arkansas Department of Correction

with thirty printing presses for about 16-17 months.  He also worked at Purdue

Printing Company in Pine Bluff for approximately three or four years and Landmark

Graphics for a couple of years.  He was employed at the University of Arkansas at
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Pine Bluff (“UAPB”) on October 1, 2001.  Jones testified that he  worked in the shop

as the pressman, printer, cutter operator, truck unloader, and other work as needed.

He testified that the job involved heavy lifting such as cutting paper and loading

presses with paper.  Jones testified that he suffered a work-related compensable

disc herniation in 2003 while running the press.  He underwent fusion surgery of the

C6-7 disc herniation on October 21, 2003, by Dr. P.B. Simpson.  He was given a

15% impairment rating and received workers’ compensation benefits.  He returned

to work approximately six weeks later and resumed normal work duties.  

On May 20, 2008, the claimant sustained compensable injuries to his neck,

shoulder, and left arm while working for UAPB.  He testified that he was attempting

to position a plate on the Heidelberg with his left arm when his arm started aching

and two fingers and his hand went numb.  He was not able to reach his supervisor,

Beverly Arthur, because she was not in at the time.  After lunch, he was able to

contact his supervisor and told her what happened.   He finished that day, but

explained that everything got worse that night.  He went in the next morning and

filled out the proper paperwork.  He was sent to Healthcare Plus.  Dr. Alexander

prescribed medicine for muscles spasms and sharp pain in his left arm, shoulder,

and neck.  He was seen by Dr. Peeples and underwent an MRI.  He was

subsequently referred to Dr. P.B. Simpson and underwent a myelogram and CT

scan which confirmed he had additional disc herniations at C4-5 and C5-6.  He

underwent surgery by Dr. Simpson on August 5, 2008, on C5-6.  On December 2,

2008, Dr. Simpson found that Jones had reached maximum medical improvement
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and assigned him an impairment rating.  He is still receiving benefits and continues

to take hydrocodone when needed.  He also takes Allopurinol for symptoms of gout

and joint pain and Actos for diabetes.  He also takes medication for high blood

pressure.  Jones testified that he has great difficulty lifting or trying to raise his left

arm up parallel to his shoulder without strain and hurting.  He testified that he has

pain in his neck, shoulder and arm every hour on the hour.  He cannot sleep more

than two hours in a row.  His lack of sleep causes him to lack focus and makes him

irritable. Jones testified that on his good days, he walks to UAPB to pay his health

insurance once a month and goes to the grocery store every once in a while.  He

testified that he has never seen anything that released him to go back to work.  He

testified that he was told by Ms. Anderson and Ms. Rhonda Murphy that he could

not go back to work until he was 100 percent.  He testified that he had not gone to

look for a job in the medium category because they were trying to do surgery on his

elbow and wrist due to a neuroma which occurred approximately two months ago.

Jones did not know if the neuroma was related to his on the job injury but testified

that he had made no effort to collect temporary total disability benefits as a result

of this condition.  Jones explained that he had x-rays on his neck approximately a

month prior to his injury because the doctor wanted to confirm where the plate was

originally placed in the event he needed an MRI on Jones’ chest due to recent

complaints by Jones that his chest was hurting.  

He testified that he takes his insurance check to the Personnel office at

UAPB.  He explained that he was still an employee of UAPB but has not been
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offered any work since his injury.  He has not been offered any rehabilitation.  He

testified that he was not physically able to do the job as a printer/pressman.  Jones

testified that he had an MRI after he had reached MMI because he could not lift his

arm.  He was referred by Dr. Simpson to Dr.  Perry, his regular treating physician,

for pain management.

Medical records reflect that on April 28, 2008, the claimant underwent x-rays

on his cervical spine which revealed postsurgical changes at C6-7 and mild

degenerative changes noted at C4-5.  On May 21, 2008, the claimant presented to

Healthcare Plus with complaint of pain in his left shoulder and in the left side of his

neck and left arm.  He stated that he was holding up a part of his printing press and

he felt a sharp pain in his arm and shoulder.  He reported some involuntary jerking

movements of the arm and stated that he could not hold his arm above chest height.

He reported pain radiating from the neck out to the shoulder and down the arm.  He

reported a prior cervical disk surgery, but indicated that he had no problems prior

to this injury.  He was diagnosed with left shoulder strain and cervical strain with

muscle spasms.  He was given Flexeril, Lorcet, and Motrin.  He was restricted from

using his left arm for lifting or work and ordered to remain off work until his follow-up

scheduled in a week.  He underwent x-rays which revealed post operative and mild

degenerative changes with very minimal doubtfully significant foraminal stenosis

bilaterally at C6-7 with no significant findings and no fractures in his shoulder.  On

June 4, 2008, the claimant was evaluated by Dr. Peeples.  Dr. Peeples
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recommended an MRI.  On June 10, 2008, the claimant underwent an MRI of the

cervical spine.  The MRI revealed:

1. Prominent left paracentral annular bulge at C5-6 with central
canal narrowing.

2. Bilateral significant foraminal stenosis C5-6 from underlying
broad-based annular bulge endplate and facet changes.

3. Multilevel foraminal stenosis of underlying more chronic bony
arthopathy and bony fusion.

On June 25, 2008, the claimant returned to Dr. Peeples for reevaluation.  He

was assessed with multilevel degenerative changes, cervical spine, most severe

C5-6 with bilateral stenosis.  The claimant was referred to a neurosurgeon, Dr. P.B.

Simpson.  Dr. Simpson performed a myelogram and a post myelogram CT scan.

Based on findings consistent with a left paracentral herniated disc at C5-6, a small

herniated disc in the left lateral inferior aspect of C4-C5, and a prominent posterior

hypertrophic spurs on the left side of C6-C7 with indentation on the thecal sac, Dr.

Simpson recommended surgery.  On August  5, 2008, the claimant underwent an

anterior cervical discectomy and fusion with allograft and plating at C5-C6 and also

removal of the hardware at C6-C7, prior to the discectomy.  On August 27, 2008,

the claimant returned to Dr. Simpson for a post operative follow-up.  He reported

pain between his shoulder blades and some pain in the left shoulder area.  Dr.

Simpson noted that he thought the claimant has tendinitis in the left shoulder.  He

prescribed a Medrol Dosepak and order physical therapy.  On September 25, 2008,

Jones returned to Dr. Simpson for follow-up.  Jones reported some aches and pains

in his neck but no radicular pain.  He noted that Jones still has trouble raising his
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left shoulder, but Simpson noted that it was pain in the shoulder joint itself rather

than anything else.  He ordered another MRI of Jones’ neck.  The MRI revealed the

previous fusion at C5-C6 and C6-C7.  Spurring was noted at C6-C7 bilaterally on

the right on the sagittal view and on the left, on the axial T2 views which could

cause some nerve root impingements.  On December 2, 2008, Dr. Simpson noted

that there was no further recommended treatment for Jones.  He found that Jones

had reached MMI with an impairment rating of 30% to the body as a whole.  Tests

also showed no infection in the disk space.  

On December 10, 2008, the claimant underwent a functional capacity

evaluation.  The FCE revealed that Jones demonstrated the ability to perform work

within the medium physical demand classification.

On June 4, 2008, a memorandum to Cynthia Anderson from Beverly Arthur

reflects that Jones’ current position is that of Pressman.  She further notes:

His duties require physical activity including lifting, pulling, loading,
etc.  This position includes operating and maintaining a four color
press and other printing equipment.  There are no light duties
associated with this position that can be performed in lieu of the
primary duties and responsibilities.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

20, 2008, when the claimant sustained a compensable neck and left

shoulder injury.
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3. Based on an average weekly wage of $701.90, the claimant would be

entitled to compensation rates of $468.00 for temporary total disability

benefits and $351.00 for permanent partial disability benefits.

4. Respondents No. 1 accepted the claim as compensable and have

paid temporary total disability benefits and medical benefits.

5. The claimant reached maximum medical improvement on December

2, 2008.

6. The claimant was given a 15% permanent impairment rating which

respondents No. 1 have accepted and are paying.  

7. The claimant has failed to prove by a preponderance of the evidence

that he is permanently and totally disabled. 

8. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, claimant has proven by a

preponderance of the evidence that he is entitled to 60% wage loss

benefits sustained as a result of his compensable injury.

9. Claimant’s entitlement to the wage loss benefits awarded herein shall

commence as of the date this award becomes final.  

10. Respondents have controverted the claimant’s entitlement to wage

loss disability benefits.  Claimant is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded

herein, one-half to be paid by the respondents and one-half to be

withheld from the claimant’s award of benefits.
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DISCUSSION

Permanent and Total Disability

Respondents No. 1 accepted the neck, left shoulder, and left arm injury as

compensable and paid a permanent anatomical impairment rating to the body as

a whole. The claimant contends that he is permanently and totally disabled. 

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, he is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other
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matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability. Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
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resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that he believed that his physical

problems and limited transferrable skills effectively rendered him permanently and

totally disabled.  The sole issue in adjudicating his claim for permanent total

disability is whether he is capable of earning some meaningful wages in at least

some capacity. The claimant has failed to prove by a preponderance of evidence

that he is unable to earn any meaningful wages in any capacity.  Clearly, he has

impairment to his neck, left shoulder and left arm and limited transferrable skills.
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However, claimant’s impairment is limited to his left upper extremity and his

capabilities far exceed his disabilities. 

The Functional Capacity Evaluation revealed that the claimant could work

in a medium physical demand work capacity.  The report indicated that Jones

demonstrated the following functional limitations:

Mr. Jones demonstrates functional limitations with material handling
as he did not demonstrate the ability to lift over 40 lbs from the floor
to knuckle level or over 25 lbs bimanually when lifting to shoulder
level.  Mr. Jones also did not exhibit the ability to lift up to 20 lbs with
is LUE and up to 25 lbs with his RUE when lifting to shoulder level.
Mr. Jones demonstrated limited cervical spine AROM with slow and
guarded movement patterns throughout testing.  Mr. Jones also
demonstrated limited AROM of the left shoulder and he did not exhibit
the ability to perform work with this extremity above shoulder level.

On December 2, 2008, Dr. Simpson determined that the claimant had

reached maximum medical improvement with an impairment rating of 30% to the

body as a whole. He noted that the claimant had a follow-up appointment scheduled

for October 24, 2008, in which he called in himself to cancel.

Respondent argues that claimant has shown no motivation to return to the

work place.  The claimant contends that he has not been notified that he was

released to return to work or that Respondents No. 1 have offered to return him to

work within the specific work limitations reflected in the FCE.    While the testimony

establishes that no efforts have been made by Jones to locate suitable jobs or

education/retraining programs that might facilitate or expedite his return to the

workforce, the evidence clearly demonstrates that the claimant is not able to return

to his prior occupation as a pressman in light of the heavy lifting and physical
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activity required as reflected in the June, 2008, UAPB Memorandum. It is clear from

his testimony that he is limited in his ability to perform some of the activities that he

used to perform on a regular basis.  However, there is absolutely no medical

evidence whatsoever suggesting the claimant is totally unable to work.  He is able

to engage in physical activities which are consistent with the types of physical

abilities required for at least medium physical demand work.  In my opinion, based

on the claimant’s age, education, work experience, medical evidence and other

matters, the claimant has not met his burden of proving that he is permanently and

totally disabled.  

An award for a scheduled injury is limited to the benefits provided in the

statute for that scheduled injury, absent a finding of permanent and total disability.

See, e.g., Anchor Construction Co. v. Rice, 252 Ark. 460, 479 S.W.2d 573 (1972);

Springdale Farms v. McGarrah, 260 Ark. 483, 541 S.W.2d 928 (1976); Moyers

Brothers v. Poe, 249 Ark. 984, 462 S.W.2d 862 (1971); Taylor v. Pfeiffer Plumbing

& Heating, 8 Ark. App. 144, 648 S.W.2d 526 (1983); Rash v. Goodyear Tire and

Rubber Co., 18 Ark. App. 248, 715 S.W.2d 449 (1986); Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982).   Since I have determined that the evidence

does not support an award of permanent and total disability, the issue of wage loss

is limited to a consideration of the claimant’s unscheduled back injury.

In the instant case, the preponderance of the evidence demonstrates that

claimant sustained wage-loss disability in the amount of 60%.  The claimant is 52

years of age and has graduated high school. The preponderance of the evidence
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demonstrates that the claimant has reached maximum medical improvement and

is capable of performing at least medium duty work and should be able to secure

steady employment.  However, the evidence demonstrates that he will not be able

to return to his prior work as a pressman or similar work.  The claimant has

undergone two work-related fusion surgeries.  During his FCE, the claimant gave

a reliable effort and demonstrated the ability to perform work at the medium

classification with some functional limitations.  However, after considering the

claimant’s age, education, work experience, and the totality of the  medical

evidence relating to his neck, shoulder, and arm injuries,  I  find that the claimant

is entitled to 60% wage loss disability benefits as a result of his compensable neck,

shoulder, and arm injury over and above his physical permanent impairment.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995). 

IT IS SO ORDERED.  

_____________________________
BARBARA WEBB
Administrative Law Judge


