
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F405689

JOHN D. JONES CLAIMANT

XTREME PIZZA, D/B/A DOMINO’S PIZZA RESPONDENT EMPLOYER

AMERICAN HOME ASSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED JULY 23, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant,
Arkansas.

Respondents represented by the HONORABLE JOHN P. TALBOT, Attorney at Law,
Pine Bluff, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on June 17, 2009, in Little Rock,

Arkansas.  A prehearing conference was held and a prehearing order was filed on April

28, 2009.  A copy of the prehearing order was introduced into evidence as Commission

Exhibit No. 1 without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an August 20, 2003, compensable
injury.

2.  The compensation rates are $400/325.

The claimant contends that he is entitled to reimbursement for some medical

expenses he paid regarding his compensable injury, to include physical therapy

payments and reimbursement to the group health insurance and three additional bills

that total $1,200.  The claimant is requesting temporary total disability benefits from
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January 16, 2004 through July 12, 2005 and attorney’s fees.  The claimant also

contends that the final order from the Commission ending the prior hearing process

was entered on January 19, 2007.  The claimant further contends that the respondents

have paid no medical expenses in this claim.  The claimant filed a Form AR-C, claiming

compensation, on or about June 1, 2004.

Respondents contend all benefits to which the claimant is entitled have been

paid.  Respondents contend the claimant voluntarily quit on January 16, 2004 and is

not entitled to temporary total disability benefits after that date.  Respondents contend

that the amounts the claimant is requesting do not conform to the fee schedule. 

Respondents also add the argument of res judicata and/or laches, as to the temporary

total disability claim.  Respondents paid temporary total disability benefits from

September 9, 2003 through November 10, 2003 and have paid no medical in this claim.

Claimant contends that Rule 30, specifically Section 1(J), says “not withstanding

any other portion of this Rule, the claimant is entitled to reimbursement for any amount

he pays.”  Claimant contends that any amount paid by the claimant is not subject to the

fee schedule and respondents are liable for the full amount paid by the claimant.

Claimant further contends as to the issue of res judicata and/or laches that the

issue of temporary total disability benefits was not ripe as of the last hearing and

contend the claimant was still in his healing period.  Claimant also contends that within

a month of the last decision by the Commission in 2007, the claimant told respondents,

“we want TTD for these dates.”  Claimant contends that respondents have been on

notice since February of 2007.
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ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an August 20, 2003, compensable injury.

2.  The compensation rates are $400/325.

3.  A hearing was held on June 2, 2005 and an administrative law judge opinion

was filed on June 23, 2005, awarding benefits.

4.  A Full Commission decision was filed January 19, 2007, awarding benefits as

outlined in the administrative law judge’s June 23, 2005, decision.

5.  The June 23, 2005, opinion awarded the reasonable and necessary medical

the claimant had pursued and temporary total disability benefits from September 9,

2003 through November 10, 2003 and attorney’s fees.

6.  Respondents have paid no medical in the claim.
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7.  Respondents have paid temporary total disability benefits from September 9,

2003 through November 10, 2003. 

8.  The claimant has proven by a preponderance of the evidence that he is

entitled to the additional medical benefits he requested, to include reimbursement of

the  physical therapy he paid, reimbursement to the claimant for money he paid to the

group health insurance, reimbursement to group health for medical paid and payment

of medical bills associated with Rebsamen Medical Center, Radiology Consultants and

Dr. Lon Burba.

9.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and was unable to earn wages from January 16, 2004

through December 31, 2004, and from March 1, 2005 through March 31, 2005.

         10.  Res judicata/laches does not attach to the temporary total disability issue,

since the merits were not previously litigated.

         11.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant sustained a compensable injury on August 20, 2003, when he was

involved in a motor vehicle accident while performing employment services.  A hearing

was held on June 2, 2005 and an opinion was filed awarding some benefits.  The

claimant introduced some records for physical therapy between 2003 and 2005 that the
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claimant paid himself and is requesting reimbursement.  The claimant was experiencing

severe back and neck pain and migraine headaches and his treating physician

recommended the physical therapy.

The claimant worked until January 16, 2004 and then stopped because of neck

pain.  The claimant had returned to work on light duty following the accident.  The

claimant testified that in January 2004, the employer had a school order where he had

to be in early and make 150 to 200 pizzas for the Bryant School District.  The

claimant’s employer, Bill Acklin, was supposed to come in and help make the pizzas but

he did not and the claimant had to work alone.  The claimant testified that his pain level

got really bad and the pizzas went out late.  The claimant left his employer because of

his pain level.  The claimant testified that he did not return to work between January

2004 and July 2005, because he was not released to return to work.  The claimant is

currently working at Domino’s Pizza in Cabot for a different franchise and began

sometime after July 12, 2005.  The claimant still has neck pain.  The claimant last saw

a doctor on July 12, 2005, because he had no funds after that for a doctor.  The

claimant testified that the physical therapy helped him recover.

Under cross examination, the claimant testified that he worked light duty

between August 20, 2003 and the end of that year, missing about four to six weeks of

work.  The claimant was off work September 9, 2003 through November 10, 2003.  The

claimant also confirmed that he testified back in June 2005 that there was trouble in

filling the Bryant School District’s pizza order and Mr. Acklin called him and started

cussing at him and he quit.  The claimant did not draw unemployment benefits, as he
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was denied those.  The claimant confirmed that the unemployment benefits were

denied because he quit his employment.  The claimant also confirmed that before his

accident, he was taking an antidepressant and an anti-anxiety medication.

The claimant confirmed that the November 11, 2003, physical therapy notes had

a goal of four to six weeks in getting him back to the full activities of daily living;

however, physical therapy continued through June 2005.

Under redirect, the claimant confirmed that he quit his job because of neck pain. 

He testified that but for the neck pain, he could have continued his employment with the

respondent.  He further confirmed that he had taken only prescribed medications and

followed his doctor’s orders.

The claimant verified under re-cross that he quit his job when his employer

called and started cussing him because a pizza delivery was five minutes late.  The

claimant also verified that he was seeing Dr. Diane France and Dr. Brad Tilley, and

these doctors were recommending physical therapy.  Respondents had controverted

the claim in its entirety.  Claimant’s counsel contends that respondents have paid no

medical in this claim even after being ordered to do so.

ADJUDICATION

This case has been litigated with an award of benefits on June 23, 2005.  The

case went to the Court of Appeals and on January 19, 2007, the Commission awarded

the benefits, as outlined in the June 23, 2005, Opinion and Order by the administrative

law judge.  That award provided that the respondents were responsible for all the

reasonable and necessary medical the claimant had pursued and also that
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respondents were responsible for paying the claimant temporary total disability benefits

from September 9, 2003 through November 10, 2003, and attorney’s fees.

The claimant is now requesting respondents to pay for the medicals that he has

incurred as a result of his compensable injury.  Respondents admit that no medical has

been paid in this claim.  The award of all reasonable and necessary medical on June

23, 2005, has now been ordered by the Full Commission as of January 19, 2007.

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

The claimant has proven by a preponderance of the evidence that the medical

treatment he has pursued is reasonable and necessary and related to his compensable

injury.  The claimant has submitted documentation and a summary of expenses he has

previously paid to McMaster Physical Therapy amounting to $13,000 and respondents

are responsible for reimbursing the claimant.  Claimant’s counsel has correctly cited

Arkansas Workers’ Compensation Commission Rule 099.30, Section I. (J) as the
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authority that the employee shall be fully reimbursed by the carrier.  The claimant

further requests reimbursement for money he repaid his group health insurer in the

amount of $2,005.69.  I find that respondents are liable for that amount pursuant to the

above cited section of Rule 099.30 and are responsible for reimbursing the group

health carrier.  Lastly, the claimant asks for payment of bills associated with Rebsamen

Medical Center, Radiology Consultants and Dr. Lon Burba.  Cl. Exh. No. 3.  I find

respondents are responsible for this reasonable and necessary medical treatment.  Dr.

Burba’s bills are associated with treatment on December 16, 2003 and May 24, 2004,

all part of the initial award back on June 23, 2005.  Respondents were ordered to pay

the medical on June 23, 2005 and were again ordered to pay the award on January 19,

2007 and are again ordered to pay the medical.

Claimant next contends he is entitled to temporary total disability benefits from

January 16, 2004 through July 12, 2005.  In order to be entitled to temporary total

disability benefits, the claimant must remain in his healing period and be totally unable

to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  

The claimant returned to work following his injury and testified that he left his

employment on January 16, 2004, after a dispute with his employer.  The claimant

testified that he could no longer work because of pain in his neck and that he

voluntarily quit his employment.  The medical evidence does document that the

claimant should remain off work for the period of January 2004 through December

2004, as signed by Dr. Diane France.  There is further documentation from Dr. Diane
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France that the claimant was still under the doctor’s care for cervical strain and

headaches and was absent from work from June 1, 2004 through July 4, 2004.  The

claimant did participate in physical therapy from January 2004 through March 2005 and

was taking narcotic medication for headaches and neck pain.  A March 9, 2005,

physician’s report from Dr. Tilley relates the claimant as being unable to work from

March 1, 2005 through March 31, 2005.  After considering the testimony and the

credible evidence, I find the claimant has proven by a preponderance of the evidence

that he remained in his healing period and unable to earn wages from January 16,

2004 through December 2004 and from March 1, 2005 through March 31, 2005.

Res judicata can and does apply to workers’ compensation cases, if the merits of

the issue have already been subject to a full and fair hearing.  See, Beliew v. Stuttgart

Rice Mill, 64 Ark. App. 334, 987 S.W.2d 281 (1998); Perry v. Leisure Lodges, 19 Ark.

App. 143, 718 S.W.2d 114 (1986).   Res judicata/laches does not attach to the

temporary total disability issue for dates requested by claimant, since the issue was not

ripe.  A request for additional temporary total disability was filed within one month

following the Full Commission decision; therefore, respondents were placed on notice

at that time and certainly were not surprised by the request for additional temporary

total disability.

ORDER

The claimant has proven by a preponderance of the evidence that he is entitled

to the additional medical benefits he requested, to include reimbursement of physical

therapy he paid, reimbursement to the claimant for money he paid to the group health
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insurance, reimbursement to group health for medical paid and the medical bills

associated with Rebsamen Medical Center, Radiology Consultants and Dr. Lon Burba. 

The claimant has proven by a preponderance of the evidence that he remained in his

healing period and was unable to earn wages from January 16, 2004 through

December 31, 2004, and from March 1, 2005 through March 31, 2005.  Res

Judicata/laches does not attach to the temporary total disability issue, since the merits

were not previously litigated.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


