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STATEMENT OF THE CASE

A hearing was conducted in the above- style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On February 23, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of James D. Jones -  the claimant, Tommy Roy Elkins, and Jeffrey Todd

Singleton, coupled with the March 26, 2009, deposition of Dr. Charles Pearce, along with medical



2

reports and other documents comprise the record in this claim.  The claimant specifically reserve

any claim(s) associated with facial disfigurement growing out of the June 12, 2006, compensable

accident. 

DISCUSSION 

James Jones, the claimant, with a date of birth of November 3, 1975, achieved the 12th

grade and his GED.  Claimant has not undergone any vocational training beyond obtaining his

GED.  The claimant’s work history has consisted of two (2) to three (3) years of manual labor in

construction work, and thereafter work as a truck driver. With respect to his truck driving work

history, the testimony of the claimant reflects that he has driven for numerous companies over-

the-road hauling produce and a variety of goods.  Claimant is left hand dominate.

The testimony of the claimant reflects that he commenced his employment with

respondent in late February/early March 2006.  Claimant was hired by respondent to deliver fuel

in a propane truck.  Regarding the discharge of his employment duties, the claimant testified:

I would start at the coop store - coop store in Cash - and that’s 
where I would end up when I got done. (T. 13).

Claimant explained that he drove a straight tanker truck.  Claimant estimates that he averaged

driving a hundred (100) miles per day.  Claimant testified regarding other physical requirements

associated with his job with respondent that he performed:

I helped out in the stores - helped, you know, go ahead  - in 
addition to hauling fuel. I would take, you know, if there was somebody
on the floor or something, I’d get with the customer - help the customers
out with their stuff, or change a tire, if a tire needed changing. (T. 13).

Claimant’s testimony reflects the mechanics of his job duty of actually delivering the fuel at a stop:

It was pretty demanding if you had a hose stretched out - 
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if you had to walk it quite aways (phonetic) and the hose was heavy
after a while.  It’s on a reel and you reel it out, but after a while, dragging
it - it’d depend on how far you had to drag it.  If it was real close, there
wasn’t anything to it; but if you had to drag it real far, you know, it’d just
take a couple of minutes. (T. 14).

Claimant testified that in his employment with respondent he had to use the hose on a daily basis. 

Claimant noted that he also had to load his own fuel into the tank of the truck.  

The testimony of the claimant reflects that during his employment with respondent he was

paid the hourly rate of $9.00, and that he did have the opportunity to receive overtime pay. 

Regarding the overtime availability, the claimant testified:

After March - then, in April, we started getting overtime - we’d
range from ten (10) hours overtime up to twenty (20) hours overtime. (T. 15).

Claimant received time-and-a-half pay for overtime pay.

The claimant sustained injuries in a motor vehicle accident on June 12, 2006, within the 

course and scope of his employment with respondent.  There is not a dispute regarding the 

compensability of the June 12, 2006, accident.  In describing the mechanics of the June 12, 2006, 

accident, the testimony of the claimant reflects:

I was going down the road - I can’t think of the road’s name.  I
was going down the road and I seen a stop sign.  I applied the breaks two
(2) or three (3) times and the truck did not slow down enough for a stop
sign.  I got to the stop sign and there was a six (5) foot ditch on the other
end.  I had a choice - either hit the ditch head-on, or turn left and take a 
chance.  I turned left and the truck rolled instead of hitting head-on. (T. 15).

Claimant, who was wearing his seat belt, testified that the truck rolled three (3) times before

coming to rest.  In describing his immediate resulting injuries from the accident, claimant testified:

Well, right off the bat, I knew something was wrong with my
arm, because I swerved - moved it to the right and left, and I mean it 
just - my arm just flopped, so I knew something was wrong with that.
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I felt blood, but I didn’t know where the blood was coming from.  I was
lucky - there’s a lady that drove by - she helped me get out of my truck
cab, cause it was upside-down, and she pulled me to the ground, outside,
and blood was coming out of my face; I fractured my arm, and blood 
coming out of my nose, basically, and my face. 

Yes.  It cut through my fingers and broke one (1) and done nerve
damage to my right arm and right hand.  (T. 16).

Claimant noted that he also injured his ankle in the accident.  

Claimant testified regarding the medical treatment that he underwent in connection with

the injury to his face:

I went and had surgery done on my nose.  They went in there -
they call it rhino plastic surgery - knocked me out and, you know, and
went in there a chiseled my nose and stuff and tried to straighten it up
and they sewed it back up. (T.16-17).

Claimant acknowledged that the surgery on his nose was successful. The claimant also underwent

a surgery to his right arm, which eventually caused him to have problems with his shoulder.  The

testimony of the claimant reflects, regarding the afore:

Yes, after the wreck, I was having trouble with my shoulder.  It
got to where I couldn’t do nothing, you know, I could do small things, 
but I can’t lift over five (5) or six (6) pounds, and it has really done damage
to it. (T. 17).   

The claimant described the residual problems with his hand and fingers:

I just - they go to sleep and I can’t grip at all, hardly, with my
hand - the nerves - my whole arm will go to sleep, my hand will go to
sleep, and I’ll have to sit there and hit it to wake it up, and it does it
constantly. (T. 17).

Regarding the ankle, claimant testified:

Well, I can sit right here and pop it and y’all could hear it.
I mean, it’s just - cold days, it hurts, but, mainly, it’s all right, though. (T. 17).
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The claimant described in detail the residual problems with is right shoulder attributable to the 

June 12, 1006, accident and subsequent surgeries:

It gets to a certain point - I move it to a certain point, and it locks
up on me, and I can’t lift, like - I can’t lift nothing heavy.  It limits my
ability to drive a truck.  I mean, I can drive one, but there’s more to it than
just driving a truck.  It’s pulling the fifth wheel, sliding tandems, opening 
doors, and unloading freight.  I can’t unload the freight, cause I tried it, and
it gets to the point where my arm just hurts and I can’t do it no more, and
I had to quit.  There’s more to the work than just driving the truck. (T. 18).

The claimant returned to the employment of respondent when released to return to work. 

Claimant testified that he returned to work on either August 7 or August 12, 2006, pursuant to a

light duty release by Dr. Moseley.  Claimant asserts that in returning to work he did what was

asked of him.  The testimony of the claimant reflects that he worked in the store by himself, and

that he swept the floors and dusted off the shelves, all in an effort to keep his job.  Claimant

testified that once he was released by Dr. Moseley to full duty his employment was terminated. 

Claimant did not return to driving a truck in his employment with respondent.  Claimant maintains

that while he was paid his same hourly rate, the number of hours per week he worked was

reduced to thirty-eight (38).  Claimant did not work any overtime from the time he returned to

light duty work in August 2006 until his employment was terminated.  

Claimant disputes that his employment was terminated due to the slow time of the year for

respondent, testifying:

I was never told that.  Tommy Elkins called me in his office.  It 
was the day after I got released from Dr. Moseley back to work full time,
and he called me in and said, we’re gonna have to let you go, I don’t have
nothing for you to do.  I need a tire man, but you’re too small, and you can’t
do it cause of your arm and shoulder.  And I shook his hand and told him
I was gonna sign up for unemployment, and the was it, and I walked out 
of his office. (T. 19-20).



6

Claimant testified that he did not have the physical ability to perform his pre-injury job once he 

returned to work for respondent following his accident.  Claimant explained:

Because of my arm and shoulder, dragging the hose and, when 
you fill a tanker truck up, you have to - the hose was heavy, and the big
nozzle was heavy when you fill them. (T. 20).

The testimony of the claimant reflects that while he signed up for unemployment

compensation benefits when he left the employment of respondent, he did not look for work at

that time.  Claimant noted, regarding the afore, that he just got the unemployment and let that

pass for the time being.  

Claimant has worked a number of jobs since leaving the employment of respondent.  The

testimony of the claimant reflects that his first job after leaving the employment of respondent was

with USA Truck as an over-the-road 18-wheeler truck driver.  Claimant estimates that the

duration of the USA Truck job was from February 2007 until late May/early June 2007.  During

the afore employment the claimant was paid by the mile -  either 33 or 34 cent per mile, earning

between $700.00 and $1,000.00, per week.  The testimony of the claimant reflects that he was

physically unable to continue the afore employment:

The job requirements.  It got to be - we were unloading freight, 
and I couldn’t go it.  The driving part ain’t the hard part of it.  It was the
physical mandatory things that you had to do, besides driving - my arm 
got to me.

Pulling the fifth (5th ) wheel, you know, sliding tandems, opening 
the doors, dollying up and down, unloading the freight. (T. 22).

The claimant was next employed at First Choice Road Service from June 2007 until
November 2007, earning between $650.00 and $700.00, per week.  Regarding the afore 

employment, claimant testified:
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I was driving a truck, and that truck was automatic and I thought,
you know, I could do it better, but, same thing.  After a while, it got to 
where, putting the dollying down, the fifth-wheel pulling, the tandem 
sliding, you know, unloading the freight, just got to be a hassle on my arm
and shoulder. (T. 23).

The claimant was next employed with Whit Transport from November 2007 through February 

2008, earning between $700.00 and $1,000.00, per week driving an 18-wheeler.  Claimant’s 

testimony reflects, regarding the afore job:

Well, what was - the difference - there really wasn’t no difference,
really.  This was the ones that - they had some clients that was drop and 
hooks and you didn’t have to unload the freight, but ninety-five percent
(95%) we’d unload it, and usually, they have lumpers, but the company 
that I worked for - a lot of them don’t provide lumper service, so we had 
to unload our own trailers. (T. 23-24).

Claimant explained that lumpers are individual who unload freight.  Claimant testified that he 

left the employment in February 2008, because of his physical restrictions growing out of his 

injuries from the June 12, 2006, accident.

The testimony of the claimant reflects that he was next employed by R. G. Nettleton.  The 

testimony of the claimant reflects, regarding the afore employment duties:

Whatever I could do to make it; you know, whatever they asked me
to do, just to keep my employment - sometimes yard work - I tried to . . .

Anything on the yard to keep the yard picked up, mowed, whatever,
I tried a couple of times - they asked me to drive a mixer truck.  The driving
part’s not the hard part - it’s just a lot of things, popping things, putting them
on the back - takes a toll on your arm and shoulders.  They deal with concrete,
and the concrete - it just - it takes a toll. (T. 24).

Claimant was employed by R. G. Nettleton form February 2008 until May 2008, earning $320.00,

per week.  Claimant acknowledged that video surveillance in evidence was during his employment

with R. G. Nettleton.  Claimant testified that he left the afore employment in May 2008, because
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his shoulder prevented him form being able to do the work.

The claimant worked for Hedger Brothers, another concrete company, from May 2008

until August 2008, earning $9.00, per hour.   In terms of his assigned job duties in the afore

employment, the claimant testified:

Whatever they asked me to, you know.  Tried to do yard work;
I did pull a tanker for them a few times, going to Memphis and back, 
getting cement, but all I had to do was go over there and got loaded.  I
didn’t have to unload it or nothing. (T. 26).

Claimant testified that the left the employment of Hedger Brothers in August 2008, due to

continuing physical limitations regarding his arm and shoulder.  Claimant explained the impact of

job activities on his shoulder on a daily basis:

It hurts pretty bad.  On a scale of one (1) to ten (10), I would rate
it a eight (8) - an eight (8) to a nine (9), you know.  It hurts pretty bad.
There’s no medicine - I mean, I can’t take pain pills for the pain, cause
they don’t help me out none.  My body just don’t - it don’t work.  So, 
it - it’s pretty painful, but to tolerate it - try to tolerate it, cause you’ve 
gotta work for a living, I mean, you’ve gotta - and I tried. (T. 27).

The claimant’s last job was with Swift Transportation, where he worked from August

2008, until three (3) weeks before the May 1, 2009, hearing.  Regarding the afore employment,

claimant’s testimony reflects:

I had a local job for them, driving.  I didn’t have to do on kind of 
physical labor, just drive a truck.  I went to customers that had roll-up doors
and the customer unloaded the truck.  It was lucky that I got into Swift.
With everything happened, three (3) week ago, they gave us - a bunch of
us local drivers a choice - we could either go back on the road, driving for
them, or be let go.  Since I can’t - I could not do the physical requirements
for their driving stuff, so I had to take - to leave.  I had to be let go. (T. 27).

Claimant earned $10.00, per hours for a 40-hour work-week during his employment with Swift,

however no overtime.  
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The testimony of the claimant reflects, that in his opinion, his physical restrictions relative

to his right shoulder and arm prevents him from returning to work as an over-the-road truck

driver.  Claimant testified that he will now be looking for some other kind of work.

During cross-examination, claimant acknowledged that during his June 18, 2008,

deposition he relayed that he was employed at R. G. Nettleton, a trucking company as well as a

ready-mix concrete and block plant, company in Jonesboro, when in reality he had left that

employment in May 2008, and was working for Hedgers Brothers.  

Claimant maintains that in addition to truck driving he was also hired by Hedgers Brothers

as a yard man/laborer.  Claimant conceded that he did not give any notice to Hedgers Brothers

when he quit on July 9, 2008, however maintains that the quitting was due to residual problems

with his right arm and shoulder.  Claimant initially worked for Hedgers Brothers in July 2005, as a

truck driver/laborer and left the employment of same in 2005.  Claimant maintains that he

provided notice at the time of the afore.

Claimant acknowledged that he gained custody of his son “this last year”. (T. 34).  While

the claimant testified that he did not remember indicating his reason for leaving Swift

Transportation in March 2008, was because he got custody of his son and he needed to leave the

over-the-road driver position, he concedes that the documentation so reflects.  The claimant

testified that he got temporary custody of his son.  Claimant maintains that he could have

remained an over-the-road driver while having custody of his son because his wife was at home. 

Claimant explained his rational for using “personal reasons” and obtaining custody of his son for

leaving his employment with trucking companies:

Well, cause if you tell somebody that you’ve got a - messed up
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your arm, they’re not gonna hire you - so. (T. 36).

Regarding the degree of his disclosure to Hedger Brothers, claimant testified:

Well, no, I told them after I got hired, but I just didn’t tell them
then - not Hedger, no. (T. 36).

Claimant acknowledged that his March 2006, employment by respondent was right before

the season where they start preparing the land for planting.  Further, the testimony of the claimant

reflects that due to the busy planting season he had overtime from March until his June 2006,

accident.  Claimant denied that there was a downturn in activity, farming-wise, in November and

December:

Well, yeah, there’s still a lot to done to get the farm ready for next
year and for the winter. (T. 38).

Claimant maintains that there are a lot of tractors and machinery out on the farm during the

November/December time period.  

The claimant, who is left hand dominate, maintains that he is having trouble with his right

shoulder.  Claimant testified that he watched the video surveillance which has been entered into

the record during which time he was working for Hedger Brothers in July 2008.  Claimant

acknowledged his ability to get in and out of the cab of the truck.  Claimant continued, regarding

the afore:

Yeah, but that’s not the problem, you know, that’s not the problem.
Getting in and out of the cab’s not the problem. (T. 39).

Claimant acknowledged that after leaving the employment of respondent he made

application of unemployment compensation benefits on November 9, 2006.  Further, claimant

concedes that he furnished a note from Dr. Moseley regarding his ability to work with no
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restrictions.  Claimant maintains that he present restrictions are not the product of self-imposed

restrictions.  

The testimony of the claimant reflects his past work experience also included the rodeo. 

From June 1994 until May 1998, claimant traveled around to various states - Arkansas,

Mississippi, and Tennessee - on the rodeo circuit.  Claimant testified that he rode bulls right-

handed, and team-roped steers while riding a horse.  

Since leaving his employment with Swift Transportation three (3) weeks prior to May 1,

2009, claimant is not receiving unemployment compensation benefits.  Further, claimant testified

regarding the recent events/activities within the past three (3) weeks which have hampered

looking for work:

My mother just passed two (2) days ago; I finally got full custody 
of my son; so, I’m just getting adjusted to all that now.  (T. 42).

Claimant maintains that having full custody of his son would not prevent him from returning to

over-the-road driving because his sister has agreed to watch him if he ever had to do so.

Thomas Roy Elkins, a store location manager for respondent-employer in Cash, Arkansas,

for eleven (11) years, testified that he was responsible for hiring the claimant as a fuel truck

driver.  Regarding respondent-employer business activities in Cash, Mr. Elkins’ testimony reflects:

We deliver fertilize, fuel, and chemical, so forth, to the farms and
to the air strips.  We also have retail sales, change tires, just about anythhing
we do in agricultural. (T. 45).  

Mr. Elkins testified that the claimant’s main job duty was fuel truck driver.  Mr. Elkins noted that

fuel was delivered to respondent-employer in bulk tanks and that it was the duty of the claimant to

take the fuel from the bulk tanks and to deliver it to different farmers across the county.  The
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testimony of Mr. Elkins reflects that on an average day the claimant would fill up his tank and

take the fuel to two (2) or three (3) different farms, return to refill his tank, and repeat the process

to other farmers.

The testimony of Mr. Elkins reflects that the claimant was hired in March 2006, to work a

forty (40) hour week.  Mr. Elkins acknowledged that as the season progressed the claimant

earned overtime:

Yes, ma’am.  March, generally, is our start of our season - or April,
depending on weather - and we run that pretty hard on into early July.  We
do work a lot of overtime during that time.  Past that, we’re back to pretty 
much our seasonal hours.

Well, that’s when the crops are being put in and when rice is being
watered, which requires diesel fuel to the wells to pump the water from 
the ground onto the fields. (T. 46).

Regarding the activity level of respondent-employer during the time frame between November 

and January, Mr. Elkins’ testimony reflects:

We have a very short span there that we may have to do some 
delivery, but it’s usually within our normal working hours, to the farms 
for the combines - primarily combines and tractors to carry on levees and
combine the grain with.  That usually is not nearly as hectic or nearly as 
time-consuming as it is in the spring. (T. 47).  

Mr. Elkins testified that there was only one fuel delivery driver at the Cash location, which

was the claimant from March 2006 until his accident in June 2006.  Following the June 12, 2006,

accident the claimant’s position changed.  The claimant returned to the employment of respondent

in August 2006, while still recovering from his June 12, 2006, injuries.  Mr. Elkins testified:

He was assigned as counter person to help my assistant manager
with the front, cause he was brought back under light-duty work, and that’s
the only work that they can do. (T. 48).
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Mr. Elkins’ testimony reflects that at the time of the afore, the claimant worked a 40-hour week, 

at the same rate of pay.

Mr. Elkins acknowledged that at the time the claimant received his full duty release in 

November 2006, he was laid off, explaining:

Well, as you can tell from our company records, we lay off two (2)
times during the year, and one (1) of those times being in July; we lay off 
a lot of our seasonal help.  And then, usually, in October, November, 
depending on wheat season and so forth that we run, any other non-essential
people will be laid off. 

He was laid off and I did not call him back, no. (T. 48-49).

During cross-examination, Mr. Elkins acknowledged that after the claimant’s return to

work for respondent-employer following the June 12, 2006, accident and surgery, he was never

put back into a truck driving.  At the time of the claimant’s lay off in November 2006, Mr. Elkins

testified:

I told him his size - he had asked about changing tires at some point.
His size, alone, would not be allowable for that. (T. 50).

Mr. Elkins acknowledged that from the time that the claimant was laid off he never offered him 

an additional position with respondent-employer.

Mr. Elkins testified that the claimant was hired “in the beginning” as a full-time and not as

a seasonal worker.  With respect to the point in time that the claimant’s employment status

changed from that of a full-time worker to seasonal, the testimony of Mr. Elkins reflects:

Sir, after he had to be recouped, I had to replace a - that position,
full-time - a fuel truck driver.  When I had to replace Mr. Jones because
of his injuries, not being able to drive a truck, I had to replace with a full-
time.  In other words, the position, itself, remained full-time, but, you know,
I had to hire another operator for that new truck. (T. 52).
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Mr. Elkins testified that when the claimant returned to respondent-employer on light-duty in 

August 2006, he was a seasonal worker at that point.

Jeffrey Todd Singleton has been employed by respondent-employer since 2001/2002.  Mr.

Singleton’s testimony reflects that his job duties include safety, compliance, health, and

environmental issues for respondent-employer.  Mr. Singleton work at the main office in Lonoke,

Arkansas.  Mr. Singleton testified that the claimant earned $8.25, per hour at the time of his

employment by respondent-employer in March 2006.  Further, Mr. Singleton’s testimony reflects

that when the claimant returned to the employment of respondent in August 2006, on light duty

he continued to earn the same hourly rate.  

Mr. Singleton is uncertain of the number of hours the claimant worked weekly following

his return to light duty work in August 2006.  Regarding whether the claimant was considered a

full-time employee following his August 2006, return to work, Mr. Singleton testified:

I’m not sure about that part of it.  When he was hired in, it was
full-time, but after he come back, I’m not sure about that. (T. 56).

During cross-examination Mr. Singleton acknowledged that when the claimant had his 

compensable June 12, 2006, injury, the respondent hired another fuel truck driver.  Further, Mr.

Singleton acknowledged that the new driver was working full-time while the claimant was

working part-time.

The medical in the record reflects that the claimant underwent surgery under the care of

Dr. Claiborne L. Moseley, a Jonesboro orthopedic surgeon, on June 12, 2006, relative to the right

upper extremity and right long finger, from injuries growing out of the accident. (CX. #1, p. 1-2). 

On June 13, 2006, claimant under surgery relative to a scalp laceration, left medial brow
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laceration, and open nasal fracture with nasal laceration, under the care of Dr. Shane R. Smith,

relative to the June 12, 2006, accident. (CX. #1, p. 3-5).  Claimant was discharged from St.

Bernards Medical Center on June 16, 2006, however continued to be followed by the treating

physicians thereafter. 

On August 1, 2006, the claimant was seen in follow-up by Dr. Moseley.  The office note

relative to the afore visit reflects, in pertinent part:

Mr. Jones is seen in f/u for the ORIF of his R humerus.  He’s having 
a lot of trouble with the paresthesias much as I thought he would.  His
elbow is not bothering him too much but the scar bothers him a lot.  
He’s having paresthesias in the median distribution and the radial distribution
and he’s also having pain with the shoulder.

PHYSICAL EXAM: Today, his wounds are healing nicely but he is quite 
tender all along that.  His elbow ROM is about back to normal but his 
shoulder is still a bit stiff.  He’s lost a lot of muscle mass, as expected,
in the humerus around the humeral fracture.

*       *       *

PLAN:   We’ll get him to continue working with therapy, especially 
working on desensitization.  We’ll keep him on 1-handed work only or
else off work, and I’m going to see him back over here in about 6 wks.
We’ll get new XRS of his humerus at that time. (CX. #1, p. 13).

The claimant was seen by Dr. Moseley on November 2, 2006, in follow-up relative to the right 

upper extremity injury and surgery.  The clinic note relative to November 2, 2006, visit reflects:

James is now 5 months (12 June) status post ORIF of open R humerus
fracture.  He’s still got some popping in the shoulder and he still has some
paresthesias in the hand from the nerve injury but the arm itself, is doing 
well.

PHYSICAL EXAM:   With persistence, I can take him through and 
almost normal ROM at the shoulder and at the elbow.  His wound is
well healed.
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*       *       *

PLAN:   We’ll remove his restrictions at this point.  I’m going to ask
him to keep exercising this.  I’ll see him back in June around the 
anniversary of the injury and will XR his arm again then, measure his
motion and strength at the shoulder and elbow.  We hope to give him
an impairment rating at that time. (CX.#1, p. 15).

The June 5, 2007, clinic note relative to the claimant’s visit of the same date to Dr. Moseley 

reflects, in pertinent part:

James is now about a year out from the ORIF of his R open humerus
fracture.  He’s still having difficulty with weakness in the shoulder and
with pain in the shoulder.  He does not have normal motion in that and
he’s still getting paresthesias into his R hand in a radial distribution.

*       *       *

ASSESSMENT:   His impairment due to the loss of the extension at 
The shoulder is 1% from the AMA in their publication Guidelines to 
the Physician in the Evaluation of Permanent Impairment.  His impairment
from the radial nerve problems from Table 16-15 would be 5% of the 
upper extremity due to the sensory deficit and 9% from the motor deficit
for a combined value of 15% impairment of the upper extremity all total.
That is equivalent to 9% impairment to the whole person.

PLAN:   Encouragement.  I’m going to ask him to use the arm as much 
as possible.  We’ll let him go back to everything he can do and we’ll
see him back as needed. (CX. #1, p. 16).

The claimant was seen in follow up by Dr. Smith on July 12, 2007, relative to the facial 

injuries sustained in the June 12, 2006, accident.  After noting the results of his examination, in a 

August 9, 2007, correspondence, Dr. Smith relayed:

I saw him in follow-up on July 12, 2007.  At that point, he was almost
thirteen months out from his injury.  He has been having swelling on the
right side of his face and he noticed a knot on the right side as well.

*       *       *
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In addition to the obvious nasal deformity, he is also having a lot of 
trouble breathing.  He needs reconstructive septorhinoplasty to help
restore the form and function of his nose.  Right now he is really having
a lot of trouble breathing and is experiencing a fair amount of facial 
swelling.  I think surgery would be quite beneficial.  (CX. #1, p. 22).

On October 17, 2007, the claimant under a septorhinoplasty under the care of Dr. Smith at the 

Outpatient Surgery Center of Jonesboro.  (CX. #1, p. 26-28).  

On April 1, 2008, the claimant underwent an evaluation relative to right shoulder and arm

pain under care of Dr. Charles E. Pearce, Jr., a Little Rock orthopedic surgeon.  Following his

physical examination of the claimant, review of prior pertinent medical records and radiographs,

Dr. Pearce authored a report of his findings.  The April 1, 2008, report reflects, in pertinent part:

IMPRESSION:
Post right arm crush injury with healed fracture and secondary shoulder 
adhesive capsulitis - chronic and recalcitrant.

RECOMMENDATIONS:
1. It is my opinion that Mr. Jones has reached maximal 

medical improvement.  At this point in time nearly 2
years after his injury no further diagnostic test and/or
surgery are indicated in my opinion.

2. Rating has previously been given and I would say that it
is fairly accurate based on loss of motion, he would have
13% permanent partial impairment as it pertains to the 
upper extremity this is according to the Guide to Evaluation
of Permanent Impairment set forth by the American Medical 
Association, 4th Edition.

3. It would be my opinion that he would be unable to do frequent
over or above shoulder level activities and would be restricted
from no lifting greater than approximately 50 pounds.  His
current job does not require him to do any of those type of 
things. (CX. #1, p. 32).

The deposition testimony of Dr. Charles Pearce was obtained on March 26, 2009, during

which time he was questioned regarding his examination of the claimant as well as his assessment
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of the residuals of the claimant’s injury.  Dr. Pearce, who is board certified, testified that his

practice specialty is shoulder and knee arthroscopy.  Regarding his findings during the evaluation

of the claimant’s right shoulder and arm injury, Dr. Pearce testified:

Of course, he had an incision from his surgery, which looked
like it had healed properly.  There was what I would describe as some
atrophy, slight atrophy of the musculature about the arm, which is not 
unexpected in my opinion.  There was no motion at the fracture site as 
it had healed.  There was generalized mild tenderness also not unexpected.
There were areas of discomfort throughout his shoulder.  But the main
thing that I found was that he had loss motion in his shoulder.  Those are
the main features.

Anytime you have a significant fracture or injury about or near a 
joint, even if the joint isn’t involved directly with the fracture, it can be 
part of the injury process and recovery.  And it’s very difficult to regain
your motion, especially in the shoulder joint.  It’s not unusual in this kind
of fracture, in other words. (JX. #1, p. 6).

In describing the amount of loss motion in the claimant’s right shoulder, Dr. Pearce’s testimony 

reflects:

Oh, it was maybe moderate, somewhere in between those two.
And we do this by actually taking the arm through motion.  The doctor
or the physician, examining physician, doe that, not the patient himself,
and that gives us a fairly accurate idea of what his true motion is.  And 
then we grade that based on tables and charts and The Guides to the 
Evaluation of Permanent Impairment. (JX. #1, p. 7).

Dr. Pearce discussed the basis for the 13% impairment rating to the upper extremity:

No, it’s loss of motion.  There are only two ways to really do a 
rating for his shoulder.  One is based on the passive range of motion; in
other words, the motion that I can produce, or actual pathology that occurred
with the shoulder.  But this is based on his loss of motion.

*        *       *

Passive.  That’s the only accurate rate to do that, and that’s 
the way the Guides instruct us to do it, and also the work comp law in
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the state. (JX. #1, p. 8).

With respect to objective findings which contributed to the claimant’s loss of motion in the

shoulder, Dr. Pearce responded:

Simply having an injury, a crush injury and then the need for 
surgery and to be immobilize is going to cause some loss of motion 
of your shoulder.  It’s inevitable.

Will, you know, if you have a fracture, I mean that’s obvious.  But
joints around the fracture site sometimes have some soft tissue crushing
and things that wouldn’t be apparent a couple of years later.  But they 
certainly have stiffened and become less compliant, less mobile, and it’s
just a result.  That’s not an unusual finding.  I think it’s actually expected
in this case. (JX. #1, p. 9).

In comparing his assessment of the claimant’s impairment with that of Dr. Moseley, Dr. Pearce  

observed that the 15% to the upper extremity of Dr. Moseley was “very close to what I came up 

with”.  Regarding Dr. Moseley’s 1% attributed to the shoulder and the remaining to sensory 

deficit and motor deficit, Dr. Pearce testified:

Yeah, I didn’t see the same things.  I mean, we saw that differently.

And the fact that those two exams also were almost a year apart, 
you know, may have a - - when you fracture that bone, that nerve that 
he’s talking about is very close to the fracture site.  And it gets bruised, 
and as long as it’s not cut, although it may not function properly for an 
extended period of time, it can have a return of function over time as long
as the main part of the nerve is not cut.  And so that can account for a 
difference a year later.  Sometimes it takes 12 months, sometimes 18
months.  At the time I saw him, I didn’t see the same types of things.  So
I’m assuming that just improved with time.  (JX. #1, p. 9-10).

Dr. Pearce continued, regarding whether there had been deterioration in the claimant’s shoulder 

between the examinations/assessments performed by him and Dr. Moseley:

I don’t know.  There’s definitely a difference in what I saw.  I
don’t know.  I mean, personally I like to put exact, when I’m doing
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something like this, I like to put exact numbers saying there’s full forward
flexion and full abduction.  I’m not sure, you know, that that’s - - I don’t
know what that means exactly.  I mean, I use a measuring device called a
goniometer, which has exact numbers on it.  And as I measure, my assistant
writes those numbers down.  Those are recorded here.  So I feel like that’s
very accurate.

It’s going to be several tables.  I don’t have the Guides in front of 
me, so I mean, I’m sure you do.  I can look it up.

Okay.  Let’s see.  Starting on Page 41, Abnormal Motion of Shoulder
we used, Figure 38, Figure 41, and Figure 44.  Then you total those up using
the chart on the back of the book.  On Page 322, it’s called a Combined Values
Chart.  And then you convert that number, and the chart on Page 20 where it
lists upper extremity, and then you convert it into a whole person.  That’s 
Table III. 

Let’s see.  It would be eight percent to the person as a whole.
(JX #1, p. 10-11).

Dr. Pearce provided testimony regarding the restrictions of the claimant’s residual physical 

limitations from his injury and surgery on his employment activities:

It would be difficult for him to do much overhead work or over
shoulder work.  It would probably, I would say, restrict him in some 
lifting activities as well. (JX. #1, p. 12).

The testimony of the Dr. Pearce reflects that he was able to determined that the claimant 

sustained an injury to his shoulder as a result of the June 12, 2006, accident.  Dr. Pearce 

explained:

Yes, by a loss of motion.

Well, you can, I mean, if you fracture, like I think I had said before,
but the fracture is obvious because your arm is crooked.  But I mean, 
if you had an injury where you have a crush to the arm, there’s going
to be other injuries to the surrounding soft tissue from bleeding and edema
and those types of things that, you know, two years aren’t going to show up
on a scan.  But the result is the compliance or the stretching of tissue that
we normally have isn’t there anymore.  They become stiff and less compliant



21

or less stretchy.  And that results in these types of injuries.  I think this is
very expected with this kind of injury. (JX. #1, p. 12).

During further examination, Dr. Pearce explained his findings from the evaluation of the

claimant.  Specifically, with respect to the finding of “adhesive capsulitis”, Dr. Pearce noted that

the same was a term for a frozen shoulder or stiff shoulder.  Dr. Pearce added that by definition,

adhesive capsulitis means stiffness of the joints, which resulted in the lack of range of motion in

the claimant’s shoulder.  Since the range of motion testing relative to the claimant’s right shoulder

was passive, Dr. Pearce testified that the same represents an objective evidence of injury in the

shoulder.  The testimony of Dr. Pearce also reflects that based on his review of the medical

records and examination of the claimant the June 12, 2006, accident was the major cause of the

resulting injury to the claimant’s arm and shoulder.

Dr. Pearce testified regarding the use of the AMA Guidelines in determining the

impairment of an individual:

You’re compelled to use whatever method gives the patient the 
greatest amount of percentage impairment.  And that’s the one that I 
felt at the time.  If I used information based on the neurological loss like
radial nerve, I would be, from my exam, there wasn’t any.  So I used what
I thought was the fairest to the patient. (JX. #1, p. 14-15).

Regarding the subacromial crepitation mentioned in the evaluative report regarding the 

claimant, Dr. Pearce testified:

It’s basically from scar tissue, and it’s almost, I’m going to say,
grating sensation that you can feel.  It’s usually from the bursal, which is
normally nice and smooth and allows normal motion without pain or 
restriction.  It has scar tissue in it basically, and that’s what caused that.
I don’t know if that answers your question or not. (JX. #1, p. 15).

In addition the applications for employment completed by the claimant to various
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employer subsequent to November 2006, and his lay-off from respondent-employer, the record

also reflects the presence of records from the Department of Workforce Services relative to the

claimant.  The video surveillance of claimant has also been reviewed.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports, video surveillance, and other

documentary evidence, application of the appropriate statutory provisions and applicable case

law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 12, 2006, the employment relationship existed between the claimant and 

the self-insured employer when the claimant earned an average weekly wage of $548.97,

generating weekly compensation benefit at the rates of $366.00/$275.00, for temporary

total/permanent partial disability.

3. On June 12, 2006, the claimant sustained compensable injuries arising out of and

in the course of his employment.

4. The claimant sustained a permanent physical impairment in the amount of 8% to 

the whole person as a result of his right shoulder and upper extremity injuries growing out of the

June 12, 2006, compensable injury.

5. The respondent shall pay all reasonable hospital and medical expenses arising out

of and in connection with the treatment of the claimant’s June 12, 2006, injuries.

6. The claimant reached the end of his healing period with regard to the right and 

right shoulder injuries growing out of the June 12, 2006, compensable injury on June 5, 2007.
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7. When the claimant’s age, education, work history, permanent restrictions and 

limitations are considered the evidence preponderates a loss of earning capacity/wage loss in the

amount of 19 % over and above the claimant’s anatomical impairment has been sustained as a

result of the June 12, 2006, work-related accident and resulting compensable injuries.

8. The respondent has controverted the claimant’s entitlement to permanent partial 

disability/wage loss benefits in excess of the anatomical impairment.

CONCLUSIONS

On June 12, 2006, while within the course and scope of his employment with respondent

the claimant sustained injuries in a motor vehicle accident.  Claimant maintains that as a result of

the injuries to his right arm and right shoulder he has incurred a loss of earning capacity or wage

loss in excess of his anatomical impairment, and is entitled to corresponding wage loss benefits as

well as controverted attorney fees.  Respondent noted that permanent partial disability benefits to

correspond with a 15% impairment to the upper extremity had been paid to the claimant and that

the exceeded the later 8% while body impairment which was assessed during an IME. Respondent

takes the position that the claimant has not sustained any wage loss disability because he has been

able to find employment that paid more than, or at least equal to, what he was paid at the time of

his injury of June 12, 2006.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation as a result of an injury having been

sustained subsequent to the effective date of the afore provision.  

Permanent Impairment Rating

There is not a dispute regarding the compensability of the injuries suffered by the claimant
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in the June 12, 2006, work-related motor vehicle accident.  Respondent promptly furnished

appropriate medical treatment in connection with the treatment of the injuries growing out of the

accident.  The claimant came under the care and treatment of Dr. Claiborne L. Moseley, II, a

Jonesboro orthopedic surgeon, relative to his right upper extremity and shoulder complaint

growing out of the accident.

The claimant sustained a open right humeral shaft fracture and laceration of the right long

finger on dorsum over the proximal phalanx.  With regard to the upper extremity injury, Dr.

Moseley performed ORIF of open right humeral shaft fracture and repaired the laceration of the

long finger.  On June 5, 2007, after noting that the claimant was about a year out from the ORIF

of the right open humerus fracture, with residual difficulty with weakness and pain in the

shoulder, Dr. Moseley assessed the extent of the claimant’s impairment at 15% of the upper

extremity.  The June 5, 2007, report of Dr. Moseley reflects the results of his physical

examination of the claimant and the use of the Guidelines to the Physician in the Evaluation of

Permanent Impairment. in arriving at the impairment rating.

The claimant was evaluated by Dr. Charles E. Pearce, Jr., a Little Rock orthopedic

surgeon, by agreement of the parties.  The April 1, 2008, report of Dr. Pearce displays an

anatomical impairment based on the Guide to Evaluation of Permanent Impairment, 4th Edition at

13% to the upper extremity.  During the course of his March 29, 2009, deposition, Dr. Pearce

explained the basis for his impairment rating, noting the impact of the injury on the claimant’s

right shoulder and the residual involvement of same.  As a consequence of the afore, Dr. Pearce

opined the extent of the claimant’s impairment at 8% to the whole person.  The evidence

preponderates that the claimant sustained a permanent physical impairment in the amount of 8%
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to the person as a whole as a result of his right shoulder and upper extremity injury of June 12,

2006, which would entitle the claimant to 36 weeks of permanent partial indemnity benefits.  In

accepting the 15% permanent impairment to the upper extremity respondent has paid 36.6 weeks

of permanent partial indemnity benefits to the claimant.

Wage Loss Disability

The claimant, with a date of birth of November 3, 1975, went to the 12th grade in school,

however did not obtain a high school diploma.  Claimant does have a GED, however has had no

vocational.  While the claimant worked manual construction for two (2) to three (3) years when

he was seventeen years of age, his employment history has consisted primarily of driving trucks. 

There is no evidence in the record to reflect that the claimant experience any physical restrictions

or limitations prior to his June 12, 2006, automobile accident in the employment of respondent.

The claimant was hired by respondent in March 2006, as a full-time fuel truck driver and

successfully discharged his assigned job duties as such until the June 12, 2006, compensable

automobile accident and resulting injuries.  There is not a dispute regarding the physical demands

of the claimant’s job duties as a fuel truck delivery driver for respondent.  In addition to driving

the fuel delivery truck, claimant was required to load his delivery tank truck using a large hose,

and thereafter using a smaller hose deliver fuel for his tank truck to the customers.  Claimant also 

changed tires on occasion.  

The claimant is left-hand dominate.  When released to return to limited duty work in

August 2006, following his compensable injury claimant performed same in the Cash store of

respondent.  The claimant’s employment status was changed by respondent from full-time

employee to that of a seasonal worker following his compensable injury.  Respondent hired a new
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fuel tank delivery driver to replace the claimant following the claimant’s compensable injury. 

Once the claimant was released to return to work with no restrictions by Dr. Moseley on

November 2, 2006, he was laid off by respondent as a seasonal worker.

Pursuant to Ark. Code Ann. §11-9-522 (b)(1)(Repl. 2002), when an injured employee has

sustained an anatomical impairment to the body as a whole he may be entitled to an increase in his

disability rating when wage loss factors are considered.  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood.  Logan County

v. McDonald, 90 Ark. App. 409, 206 S.W.3d 285 (2005).  The considerations/factors taken into

account in addressing wage loss disability include the claimant’s age, education, work experience,

and “other matters reasonably expected to affect” the claimant’s future earning capacity.  Ark.

Code Ann. §11-9-522 (b)(1).

It is undisputed that the claimant returned to gainful employment following his

compensable injury and subsequent lay-off by respondent.  Further, the evidence discloses that at

times in his subsequent employments the claimant earned wages equal to or greater than those

earned in his employment with respondent.  The claimant’s principal work experience is that of a

truck driver, and more specifically, an over-the-road long haul truck driver.  As accurately pointed

out by the claimant the afore employment is not limited solely to operation of the vehicle or

driving the truck.  In addition, driving the truck, the duties of a over-the-road truck driver also

included loading and unload freight, as well as securing and changing out equipment.

The claimant sustained a compensable injury to his non-dominate right arm and right

shoulder in the June 12, 2006, accident, requiring surgery.  Residuals of the claimant’s

compensable injury, relative to the right upper extremity and shoulder, include weakness and pain
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in the shoulder, atrophy of the musculature about the arm, and stiffness/loss of rang of motion in

the shoulder.  While the claimant did not undergo a functional capacity evaluation, the evaluating

physician, Dr. Pearce, did note that his residuals would make it difficult fo him to do much

overhead work or over shoulder work as well as restrict lifting activities - greater then 50 pounds.

The claimant was unable to continued sustained employment as a over-the-road truck

driver because of the physical demands of the non-driving aspects of the jobs; unloading and

loading freight, removing the pin of the fifth-wheel, adjusting the tandems.  The afore became

impediments to the claimant’s subsequent employments.  Claimant acknowledges that there are

truck driving jobs as well as other jobs that he can physically perform so long as the same does

not entail frequent over or above shoulder activities or lifting significant weights.  

In light of the above, the video surveillance of the claimant’s activities of July 4, 2008, and

July 7, 2008, contained in the record neither adds nor takes away from the claimant’s wage

earning capacity.  The claimant was employed by Hedger Brothers at the time the surveillance

was obtained on July 7, 2008, earning $9.25 per hour.  The claimant was employed by Swift

Transportation from August 2008, until mid-April 2009, as a local driver with duties that did not

require him to physically load the truck or handle the equipment on a sustained basis.  The

claimant ceased the employment when the category of the job changed, which would entail

loading and unloading the freight, and routinely handling equipment.

The evidence preponderates that in addition to his anatomical impairment of 8% to the

body as a whole, when the claimant’s age, education, work experience, permanent restrictions,

and other matters reasonably expected to affect his future earning capacity are considered the

claimant has sustained a wage-loss disability of 19% to the body a whole.  Respondent has
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controverted the claimant’s entitlement to wage loss disability benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant permanent indemnity 

benefits correspond with the claimant’s 8% permanent physical impairment to the body as a whole

as a result of the right arm and right shoulder injury growing out of the June 12, 2006,

compensable injury.  Said sums accrued shall be paid in lump without discount.  Respondent may

claim credit for sums heretofore paid toward the afore obligation.

Respondent is further order and directed to pay wage loss disability benefit to the claimant

at the weekly rate of $275.00, to correspond with the claimant’s 19% loss of earing capacity over

and above the anatomical impairment growing out of the June 12, 2006, compensable injury.  Said

sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses in connection with the treatment of the claimant’s

compensable injuries of June 12, 2005.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.      

Matters not addressed herein, are specifically reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


