
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. E901291

CAL JONES, EMPLOYEE CLAIMANT

SMITH-BLAIR, INC., EMPLOYER RESPONDENT

PACIFIC EMPLOYERS INSURANCE COMPANY, 
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 25, 2009

Hearing before Administrative Law Judge Mark Churchwell in
Texarkana, Miller County, Arkansas.

The claimant was pro se.

The respondents were represented by Honorable Nelson Shaw,
Attorney at Law, Texarkana, Arkansas.

STATEMENT OF THE CASE

This claim has previously been the subject of multiple

hearings and findings related to benefits arising out of the

claimant’s compensable right wrist injury sustained on

December 1, 1998.  Dr. Thomas Frazier performed the first

surgery on the claimant’s right wrist to excise an ulnar

styloid nonunion on the claimant’s right wrist.  Dr. Frazier

released the claimant without restrictions on June 29, 1999,

and in an Opinion filed on August 6, 1999, Administrative

Law Judge Max Koonce entered a Change of Physician Order

designating Dr. Jeffrey DeHaan as the claimant’s authorized

treating physician.  (Com. Exh. 1, August 6, 1999 Op.)

Dr. DeHaan ultimately diagnosed the claimant with a

congenital ulna positive wrist and performed an ulna

shortening procedure in late 1999.  The claimant was also
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prescribed post-surgical physical therapy.  The respondents

denied liability for any of the claimant’s additional

medical treatment beginning with Dr. DeHaan, and the

respondents denied liability for any additional temporary

disability.  

This case was then the subject of a second hearing. 

Administrative Law Judge (now Commissioner) Karen McKinney 

conducted the second hearing on August 23, 2000, on the

claimant’s claim for additional benefits.  (Com. Exh. 1,

October 3, 2000, Op.) The Full Commission found that the

respondents were liable for the surgery performed by Dr.

DeHaan and for proposed physical therapy proposed by Dr.

Roshan Sharma.  Because the claimant had been unable to

receive the physical therapy proposed by Dr. Sharma because

of the respondents’ denial of benefits, the Full Commission

also found that the claimant remained within his healing

period and entitled to additional temporary disability

compensation to a date yet to be determined.  (Com. Exh 1.

August 16, 2001, Op.)  The Arkansas Court of Appeals

ultimately affirmed the Full Commission’s findings that the

respondents remained liable for the claimant’s continuing

medical treatment at issue and for ongoing temporary

disability compensation. (Com. Exh. 1, May 1, 2002, Op.)
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Administrative Law Judge Karen McKinney conducted a

third hearing on September 5, 2002, to allow the respondents

an opportunity to show cause why the respondents should not

be sanctioned for failure to timely comply with the prior

award.  The administrative law judge found the respondents

liable for a late payment penalty.  (Com. Exh. 1,

September 6, 2002 Op.) This decision was not appealed.

Administrative Law Judge Mark White conducted a fourth

hearing on July 15, 2004, to determine whether an impairment

rating assigned by Dr. Roshan Sharma should be calculated

and paid as an impairment to the upper extremity as a

scheduled injury, or calculated and paid as an impairment

apportioned to the body as a whole.  Administrative Law

Judge White found that the claimant sustained a scheduled

injury to his right wrist and arm and therefore failed to

prove by a preponderance of the evidence that he is entitled

to have his permanent partial disability benefits

apportioned to the body as a whole. (Com. Exh. 1, August 12,

2004 Op.)  This order was not appealed to the Full

Commission.

When this matter was assigned to the present

administrative law judge, the pro se claimant contended that

his disability was incorrectly determined on a percentage

basis and not to the body as a whole.  In addition, medical
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records exchanged by the claimant prior to the hearing

indicated that the claimant was being treated for depression

by Dr. Rafael Otero, a psychologist, and was diagnosed with

reflex sympathetic dystrophy by Dr. Jeffery DeHaan, an

orthopedic specialist.  When the compensability of these

conditions were also added as hearing issues, and when the

claimant indicated that he intended to call Dr. Otero and

Dr. DeHaan as hearing witnesses, the respondents requested

that the claimant undergo independent evaluations by an

orthopedist and a psychologist.  I conducted the fifth

hearing in this matter on September 20, 2007, to determine

whether independent evaluations proposed by the respondents

were reasonably necessary after the claimant objected to

participating in any independent evaluations.  (Com. Exh. 1,

November 21, 2007, Op.)

In an Opinion filed on November 21, 2007, I found the

independent orthopedic evaluation and the independent

psychological evaluation proposed by the respondents to be

reasonably necessary.  I directed the respondents to obtain

a complete set of the claimant’s medical and psychological

records to provide to the evaluating physicians, and I

directed the respondents to arrange with the claimant’s

cooperation an appropriate date and time for evaluations in

Little Rock by Dr. Kenneth Rosenzweig and by Dr. Winston
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Wilson.  (Com. Exh. 1, November 21, 2007, Op.)  However, the

respondents did not seek the claimant’s cooperation in

scheduling evaluations in Little Rock, but instead waited

until the evening before the first scheduled evaluation to

attempt to notify the claimant, a Texarkana resident, by

e-mail communication that he needed to travel to Little Rock

the next day to attend an evaluation previously scheduled by

the respondents without the claimant’s knowledge or input. 

The claimant did not receive the respondents’ e-mail in time

and missed the evaluation.  In light of the claimant’s

continuing objection to participating in any independent

evaluations, and in light of the respondents’ disregard for

my November 21, 2007, directive that the respondents obtain

the claimant’s cooperation in scheduling the evaluations, on

February 6, 2009, I vacated my November 21, 2007, directive

that the claimant attend the independent medical evaluations

previously requested by the respondents.  (Com. Exh. 1,

February 6, 2009, Letter)

I then conducted the sixth hearing in this case on

May 15, 2008, on six issues: (1) Whether the claimant’s

permanent partial disability should be rated to the body as

a whole; (2) Unpaid medical bills (prescription drugs and

pain management); (3) Compensability of reflex sympathetic

dystrophy and appropriate benefits; (4) Compensability of
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depression and appropriate benefits; (5) Future medical

treatment as per Dr. Sharma’s December 13, 2007,

recommendation and January 7, 2008, recommendation; and (6)

Res judicata.   The claimant testified on his own behalf. 

Dr. Earl Peeples, who conducted an independent medical

evaluation on the claimant in 2004, testified on behalf of

the respondents.  Additional evidentiary issues arose during

and after the hearing based on the respondents’ objection to

a portion of the claimant’s exhibits and based on the

claimant’s post-hearing request to submit additional

evidence.  I filed an Opinion and Order on August 8, 2008. 

After an appeal of the Opinion and Order that I filed on

August 8, 2008, the Full Commission remanded this case on

March 18, 2009, to obtain the independent opinions of Dr.

Rosenzweig and Dr. Wilson.  

After numerous delays related to Dr. Rosenzweig moving

his office twice, Dr. Wilson having retired, the respondents

again failing to consult the claimant before scheduling at

least one evaluation, and the adjuster purportedly not

providing complete medical documentation and the specific

list of questions which I had prepared to be answered for

each evaluation, I received Dr. Rosenzweig’s final report on
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1

Both parties concurred that Dr. Judy White Johnson would
perform the independent psychological evaluation after it
was determined on remand that Dr. Winston Wilson had
retired.

October 21, 2009, and I received Dr. Judy White Johnson’s1

final psychological report on October 27, 2009.  Pursuant to

the Full Commission’s remand directive, I have again

reviewed the entire record with the additional benefit of

Dr. Rosenzweig’s independent reports and Dr. Johnson’s

independent reports. 

     The parties offered no stipulations for the February 6,

2008, hearing.

The record at present is contained in three volumes. 

The testimony and documentary evidence submitted by the

parties at the hearing conducted on May 15, 2008, is

contained in a one-volume transcript.  In addition, I have

previously “blue-backed” for identification purposes on

August 4, 2008, in a second volume the following post-

hearing correspondence that I received from the parties

shortly after the May 15, 2008, hearing:  (1) Mr. Shaw’s

objections filed May 22, 2008, to the claimant’s documentary

exhibits proffered at the May 15, 2008, hearing, (2) the

claimant’s response, request for additional hearing, and

additional proffered documents filed at the Commission on

June 4, 2008, (3) the claimant’s request that the hearing
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record be left open and the claimant’s proffer of additional

documentary evidence on July 16, 2008, and (4) Mr. Shaw’s

objection to all post-hearing motions by the claimant filed

at the Commission on July 18, 2008.  I have subsequently

blue-backed to designate as part of the record on

November 25, 2009, in a third volume: (1) The Full

Commission’s order of remand filed on March 18, 2009; (2)

Dr. Kenneth Rosenzweig’s July 14, 2009, Independent Medical

Evaluation report; (3) Dr. Judy White Johnson’s September 1,

2009, psychological evaluation; (4) Dr. Rosenzweig’s

September 28, 2009, evaluation report; and (5) Dr. Johnson’s

October 1, 2009, evaluation report. 

DISCUSSION

     Issue 1. The Claimant’s Post-hearing Request To 
    Submit Additional Evidence.

Arkansas Code Annotated Section 11-9-705(c)(1)(A)

provides that all oral or documentary evidence shall be

presented at the initial hearing on a controverted claim. 

In order to submit new evidence, the claimant must establish

that the new evidence is relevant; that the evidence is not

cumulative; that it would change the result of the case; and

that the claimant was diligent in presenting the evidence to

the Commission.  Hargis Transp. v. Chesser, 87 Ark. App.

301, 190 S.W.3d 309 (2004).
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In the present case, the Prehearing Order which I filed

on February 6, 2008, stated in relevant part that no witness

would be allowed to testify unless the name of the witness

was furnished to the opposing party at least seven (7) days

prior to the scheduled hearing, except with leave of the

Commission upon a showing of good cause.  In addition, that

Prehearing Order indicated that no documents would be

allowed into evidence unless exchanged by the parties at

least seven (7) days prior to the scheduled hearing, except

with leave of the Commission and upon a showing of good

cause.  (Com. Exh. 1, February 6, 2008, Prehearing Order)

Subsequent to the hearing on May 15, 2008, Mr. Jones

filed at the Commission on June 4, 2008, an e-mail printout,

a letter addressed to me from his daughter, various medical

reports and letters, and documents from the Social Security

Administration.  On July 16, 2008, Mr. Jones filed

additional e-mails, correspondence, and a handwritten

request that I help him obtain a copy of a grievance between

the union, the company, and Mr. Jones before I render a

decision in this case.  On July 18, 2008, Mr. Shaw filed an

objection to keeping the record open or to my conducting a

new hearing.

In the present case, I find that Mr. Jones has failed

to establish that he was diligent in obtaining and providing
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any of the reports or other correspondence which he mailed

to me after the hearing.  Specifically, Mr. Jones has failed

to establish that any of this documentation was unavailable

to him during the lengthy prehearing process in this case. 

In addition, to the extent that Mr. Jones requests that I

withhold a decision until he obtains a copy of a grievance,

I have previously explained to Mr. Jones that he has failed

to establish that any grievance that he filed against the

company when he became injured is relevant to any of the

issues identified in the Prehearing Order in this case.  The

claimant’s request to submit the additional evidence which

he filed and discussed on June 4, 2008, and on July 16,

2008, is therefore respectfully denied.  

     Issue 2. The Respondents’ Objection To Some Of The     
               Claimant’s Documentary Evidence Presented At  
               The May 15, 2008, Hearing.

Mr. Shaw has objected to thirty-four of the claimant’s

hearing exhibits on the grounds of relevance, res judicata,

or duplication in the record.  

I note that the Arkansas Supreme Court has previously

explained in St. Paul Ins. Co. v. Touzin, 267 Ark. 539, 592

S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases



-11-Cal Jones - E901291

construing such provisions in workers'
compensation statutes. He concludes that the fact
finders are expected to adhere to basic rules of
fair play, such as recognizing the right of cross
examination and the necessity of having all the
evidence in the record. On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

In the present case, I certainly agree with Mr. Shaw

that much of the correspondence which the claimant submitted

into the record at the May 15, 2008, hearing would appear to

have little or no relevance to any of the issues identified

in the Prehearing Order filed on February 6, 2008.  However,

I respectfully decline to exclude the evidence on either a

relevance, res judicata, or a duplication basis.  Consistent

with the Court’s guidance in Touzin, I have determined for

myself as finder of fact the probative value of each

document offered by each party on each hearing issue during

the course of my evidentiary review. 

Mr. Shaw also objected to six of the claimant’s

documentary exhibits on the grounds that Mr. Jones did not

provide the documents to Mr. Shaw at least seven days prior

to the scheduled hearing.  Mr. Shaw’s motion to exclude

evidence under the seven-day rule is also respectfully

denied.  I note that Mr. Shaw filed pre-hearing objections
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to the claimant’s documentary evidence on the grounds of

relevance.  My comparison of Mr. Shaw’s pre-hearing and

post-hearing objections indicates that at least one of the

documents which he now contends that he never received in

advance of the hearing is specifically identified in his

May 5, 2008, pre-hearing objections.  Specifically, Dr.

Otero’s February 22, 2008, letter is addressed in Mr. Shaw’s

May 5, 2008, pre-hearing objections, but is also purported

to have never been received by Mr. Shaw in his May 22, 2008,

post-hearing objections.

In light of Mr. Shaw’s filing of abundant objections to

the claimant’s anticipated documentary evidence prior to the

hearing and in light of Mr. Shaw’s reference to at least one

document in those pre-hearing objections which he later

asserts that he had never seen, I am unable to ascertain

under these circumstances which, if any, of the claimant’s

documentary evidence that the respondents did not receive at

least seven days prior to the hearing.

     Issue 3. The Claimant’s Request For A Permanent Partial 
              Disability Rating To The Body As A Whole And   
              The Respondents’ Contention That This Issue Is
              Res Judicata.

In White v. Gregg Enterprises, 72 Ark. App. 309, 37

S.W.3d 649 (2001), the Arkansas Court of Appeals summarized

the doctrine of res judicata as follows:
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Res judicata applies where there has been a final
adjudication on the merits of the issue by a court of
competent jurisdiction on all matters litigated and
those matters necessarily within the issue that might
have been litigated. Castleberry v. Elite Lamp Company,
69 Ark. App. 359, 13 S.W.3d 211 (2000).  The doctrine
of res judicata is applicable to decisions by the
Commission.  Castleberry v. Elite Lamp Company, supra.
The doctrine of res judicata applies only to final
orders or adjudications.  White v. Air Systems, Inc.,
33 Ark. App. 56, 800 S.W.2d 726 (1990).  The filing of
a petition for review with the full Commission within
thirty days prevents the order of the administrative
law judge from becoming final.  White v. Air Systems,
supra. The key question regarding the application of
res judicata is whether the party against whom the
earlier decision is being asserted had a full and fair
opportunity to litigate the issue in question. 
Castleberry v. Elite Lamp Company, supra.

In the present case, as discussed above, the claimant

sustained a compensable injury to his right upper extremity

on December 1, 1998.  He received care, including surgeries,

from a variety of physicians.  On February 24, 2004, Dr.

Roshan Sharma assigned the claimant a permanent impairment

rating of thirty-four percent (34%) to the right upper

extremity, which equates to a twenty percent (20%) rating to

the body as a whole. (Cl. Exh. 1 p. 26) 

Administrative Law Judge J. Mark White held a hearing

in this case on July 15, 2004, specifically on the issue of

whether the claimant’s permanent impairment should be

apportioned to the body as a whole or instead to the right

upper extremity alone.  Administrative Law Judge White found

that the claimant’s injury is to his right wrist and arm and
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is therefore a scheduled injury.  Administrative Law Judge

White concluded in his opinion that: 

The claimant has failed to prove by a preponderance of
the evidence that he is entitled to permanent partial
disability benefits apportioned to the body as a whole. 
(Com. Exh. 1, August 12, 2004, Opinion) 
 
No appeal was ever filed to Administrative Law Judge

White’s August 12, 2004, Opinion.  However, on September 10,

2004, before the thirty (30) day period for appeal had run,

one of the claimant’s former attorneys, Garnet Norwood, sent

ALJ White a letter regarding the impairment issue. In that

September 10, 2004, letter, Mr. Norwood stated:

Please find enclosed medical dated September 8, 2004
from a local orthopedic surgeon Dr. DeHaan. In this
report it explains why he feels the impairment rating
should be applied to the body as a whole.  I feel that
we should conclude Mr. Jones [sic] matter regarding the
impairment rating given him by Dr. Roshan Sharma.  It
is my understanding that the last hearing we had was
regarding the temporary impairment and at the next
hearing we would be looking at a permanent impairment
situation.  Please advise. (Com. Exh. 1, September 10,
2004, letter)
  
Mr. Norwood enclosed in his September 10, 2004, letter

a copy of a letter from Dr. DeHaan dated September 8, 2004,

which states: 

Mr. Cal Jones has been treated by myself and other
doctors for his right arm for quite some time.  Due to
the refusal of the insurance carrier for Smith Blair,
Inc. [sic] for physical therapy and pain management at
the onset of his condition, I feel as though Mr. Cal
Jones is now dependent on the pain medication he has
been prescribed and may be for the rest of his life.
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Mr. Jones’ impairment should be considered to the body
as a whole because of this dependence as he will find
it difficult to find a job and maintain a job with the
restrictions placed on him because of the pain
medication that he now appears to be addicted to. (Com.
Exh. 1, September 10, 2004, letter enclosure)

By letter dated September 15, 2004, Administrative Law

Judge White advised Mr. Norwood:

I am somewhat confused by your letter of September 10. 
The last hearing in this matter, on July 15, concerned
permanent impairment.  I issued an opinion on August 12
finding that the permanent impairment rating assigned
by Dr. Sharma could not be apportioned to the body as a
whole.

If there are other issues to be considered, you are
certainly entitled to request a hearing by writing the
Clerk of the Commission. (Com. Exh. 1, September 15,
2004, letter)

In the Prehearing Order that I filed on February 6,

2008, Mr. Jones raised as one of the hearing issues whether

his permanent partial disability should be rated to the body

as a whole.  In that Prehearing Order, Mr. Jones contended:

My disability was incorrectly determined on a
percentage basis and not on the body as a whole. 
Further, Dr. Jeffery DeHaan has cut me off my
medication and treatments and examinations.  Also all
of my evidence was not presented at the hearing and not
collected by my attorney.  The employer used a tape
that they presented as me to show I was faking my
injury, and that was false and misleading. (Com. Exh.
1, February 6, 2008, Prehearing Order)
  

     In the hearing which I conducted on May 15, 2008, Mr.

Jones testified that his impairment rating should have been

to the body as a whole instead of the arm for the following

reason:
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Because my whole body is in pain, one side of my
body.  The main thing about it is that I was going
[sic] the job incorrectly, the way he had me to
perform, the way they had me doing it, and the job
description, and the way the job was supposed to
be done, but he had me doing it another way that
was improper. (T. 21-22)

I find on the record before me that the claimant and

his attorney had a full and fair opportunity to adjudicate

all issues of his impairment rating assigned by Dr. Sharma

before Administrative Law Judge White at the hearing

conducted on July 15, 2004.  Administrative Law Judge White

made a finding, as stated above, that the claimant has

failed to prove by a preponderance of the evidence that he

is entitled to have his permanent partial disability

benefits apportioned to the body as a whole because he

sustained a scheduled injury to the wrist and arm. 

Arkansas Code Annotated Section 11-9-711((a)(1)

provides that a compensation order or award of an

administrative law judge shall become final unless a party

to the dispute petitions in writing for a review by the Full

Commission within 30 days of receipt of the order or award. 

No appeal was ever filed to Administrative Law Judge White’s

Opinion and Order filed on August 12, 2004.  Consequently, I

find that Administrative Law Judge White’s opinion became a

final order when no petition for review was filed with the

Full Commission in a timely manner.  Since Administrative
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Law Judge White determined in his August 12, 2004, order

that the claimant is not entitled to have his impairment

rating apportioned to the body as a whole, I find that the

issue as to whether the claimant is entitled to have his

permanent impairment rating assigned by Dr. Sharma

apportioned to the body as a whole, raised again by the

claimant for the most recent hearing, is barred by the

doctrine of res judicata. 

Issue 4. Unpaid Medical Bills Of Dr. Sharma And Dr.    
DeHaan And Un-reimbursed Prescription Costs.

Prior to the May 15, 2008, hearing, the respondents

specifically denied liability in the Prehearing Order for

any treatment that the claimant received from Dr. Sharma

after the payment of the claimant's permanent impairment

rating.  However, Mr. Shaw presented documentary evidence at

the hearing indicating that the bills of Dr. Sharma, Dr.

DeHaan, and Mr. Jones’ prescription bills have all been

brought up to date as of the time of the hearing on May 15,

2008.  (R. Exh. 1 p. 17)  Mr. Jones likewise testified at

that hearing that his prescriptions were currently being

paid, and that he was not aware of any outstanding bills for

treatment provided by Dr. Sharma or Dr. DeHaan. (T. 13)

Consequently, I find that any prehearing issue regarding

unpaid bills from Dr. Sharma and Dr. DeHaan is resolved. 
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Mr. Jones testified that he also has approximately

$2,000 in out-of-pocket prescription payments which he has

submitted.  (T. 16) Mr. Shaw acknowledged that Mr. Jones has

un-reimbursed prescription medications, but Mr. Shaw

recalled at the hearing that some of the medications are not

related to Mr. Jones’ work-related injury. (T. 17)  As I

pointed out to Mr. Jones during the hearing, when Mr. Jones

sent me his packet of documentary material for the hearing

on March 18, 2008, Mr. Jones did not submit any documentary

evidence regarding a claim for $2,000 in un-reimbursed

prescriptions related to his compensable injury.  (T. 18) I

am therefore treating that issue as reserved at this time. 

If the parties are unable to amicably resolve liability for

Mr. Jones’ un-reimbursed out-of-pocket prescription

expenses, either party may request a hearing on that issue

at a later date.  

Issue 5. Compensability Of Diagnosed Reflex 
               Sympathetic Dystrophy

As discussed below, medical reports from Dr. DeHaan,

Dr. Sharma, Dr. Earl Peeples and Dr. Rosenzweig address in

some manner the possibility and likelihood that the claimant

developed reflex sympathetic dystrophy at some point after

his work injury and surgeries to his right wrist. 

The Arkansas courts have long recognized that when the

primary injury is shown to have risen out of and in the
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course of employment, the employer is responsible for any

natural consequence that flows from that injury.  The basic

test is whether there is a causal connection between the two

episodes.  Air Compressor Equipment v. Sword, 69 Ark. App.

162, 11 S.W.3d 1 (2000); Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001); Jeter v. B.R. McGinty Mech.,

62 Ark. App. 53, 968 S.W.2d 645 (1998).  Furthermore, a

compensable injury must be established by medical evidence,

supported by “objective findings.”  Ark. Code Ann. § 11-9-

102(5)(D).  Objective findings are those findings which

cannot come under the voluntary control of the patient. 

Ark. Code Ann. § 11-9-102(16)(A)(i).  

Dr. Earl Peeples, whose testimony I find credible, 

testified that the condition formerly known as reflex

sympathetic dystrophy is now called complex regional pain

disorder.  (T. 34) Dr. Peeples testified that the AMA Guides

to the Evaluation of Permanent Impairment list eleven

different objective clinical signs in the diagnostic

criteria for complex regional pain syndrome, and at least

eight of these findings must be present concurrently for a

diagnosis of complex regional pain syndrome.  (T. 35) Dr.

Peeples identified the applicable objective clinical signs

for diagnosing reflex sympathetic dystrophy as: changes in

skin color (either mottled or cyanotic); change in skin
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temperature (blue); edema; skin dry or overly moist; tropic

changes or skin texture changes; soft tissue atrophy,

especially in the fingertips; joint stiffness and decreased

passive motion; nail changes; hair growth changes;

radiographic changes; and bone scan changes.  (T. 35)

Dr. Peeples testified that he performed an independent

medical evaluation of Mr. Jones on April 27, 2004,

approximately one month prior to Dr. Sharma’s impairment

rating evaluation which contained the diagnosis of reflex

sympathetic dystrophy.  Dr. Peeples testified that during

the course of his examination in 2004 he took radiographs

for comparison of Mr. Jones’ left and right upper

extremities and determined that they were symmetrical.  (T.

39)  Dr. Peeples testified this is not supportive of reflex

sympathetic dystrophy, otherwise known as complex regional

pain disorder.  Dr. Peeples testified that if reflex

sympathetic dystrophy had occurred after the two previous

surgeries, there would have been plenty of time for an

asymmetry to have been indicated on radiographs. (T. 39-40) 

Dr. Peeples testified that the absence of radiographic

changes almost certainly excludes a diagnosis of reflex

sympathetic dystrophy. (T. 40)

Dr. Peeples testified that in 2004 he did not detect

any atrophy which would have been indicative of reflex
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sympathetic dystrophy. (T. 41)  Dr. Peeples testified that

in his 2004 examination of Mr. Jones that Dr. Peeples also

did not detect any temperature changes, swelling, trophic

changes, osteoporosis, or hair growth abnormalities

indicative of reflex sympathetic dystrophy. (T. 42-45)  

During the 2004 examination by Dr. Peeples, the claimant

described pain up his arm, crawling down his ribs and into

his leg.  At the 2008 hearing, Dr. Peeples testified that

the non-anatomic distribution of the pain indicated by the

claimant and the lack of neurological changes, muscle

wasting or other deficits point to a non-physical basis for

the claimant’s symptoms.  (T. 43) Dr. Peeples had concluded

that there is not a physical basis for the claimant’s pain. 

(T. 45)   

However, Dr. Kenneth Rosenzweig’s July 14, 2009,

clinical examination during his independent evaluation of

Mr. Jones’ right arm, performed five years after Dr.

Peeples’ examination, indicates that Mr. Jones now has

objective findings of extreme swelling in his right hand (26

cm right hand girth proximal to the metacarpal compared to

22 cm girth of the left hand), and restricted passive motion

of his MP and IP joints.  Dr. Rosenzweig opined that Mr.

Jones does not appear to have any functional use of the hand

for gainful activities.  (Dr. Rosenzweig report July 14,



-22-Cal Jones - E901291

2009, p. 7) Dr. Rosenzweig has stated that “It is unclear

that the claimant had objective findings of RSD although he

clearly had atypical findings of disuse atrophy, marked

edema, and no functional use of the hand.  This could be

considered RSD whether confirmed or not at this stage.” 

(Dr. Rosenzweig report September 28, 2009, p. 2)  

Mr. Jones submitted into the record of the May 15,

2008, hearing six medical reports by Dr. DeHaan and Dr.

Sharma which make reference to reflex sympathetic dystrophy. 

In a letter addressed “To Whom It May Concern,” Dr. Roshan

Sharma, a physical medicine specialist, indicated on

November 7, 2006, that Dr. Sharma had been treating Mr.

Jones for many years, and that Mr. Jones has reflex

sympathetic dystrophy of the right upper extremity.  (C.

Exh. 1, p. 105) On the basis of that letter, compensability

of reflex sympathetic dystrophy was made an issue for the

present hearing.  The respondents have denied that the

claimant has sustained compensable reflex sympathetic

dystrophy, and at the time of the hearing had not authorized

pain management requested by Dr. Sharma from the adjuster in

this case.  

In an April 13, 2007, letter addressed to me, Dr.

Sharma again indicated that he has followed Mr. Jones for

many years and that Mr. Jones “essentially” has reflex
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sympathetic dystrophy which is a very painful, chronic

condition resulting from nerve damage secondary to injury. 

(C. Exh. 1, p. 70) In an August 29, 2007, letter addressed

“To Whom It May Concern,” Dr. DeHaan stated that Mr. Jones

developed a reflex sympathetic dystrophy in his wrist but

that he has gotten better as far as that condition is

concerned and has gone on to develop arthritic changes in

the wrist at present.  (C. Exh. 1, p. 82)

Dr. DeHaan’s much earlier August 25, 1999, office note

which he prepared approximately two months before the ulna

shortening procedure states, “I also think he has a

component of possibly some RSD, although this is somewhat

stretching things.”  (C. Exh. 1, p. 4) I have been unable to

locate in the hearing record any reference by Dr. DeHaan to

possible reflex sympathetic dystrophy between the time of

his August 25, 1999, office note and his August 29, 2007,

letter, prepared some eight years later, stating that Mr.

Jones had developed reflex sympathetic dystrophy and later

developed arthritis.

The first reference to reflex sympathetic dystrophy

that I have found in the reports of Dr. Sharma was prepared

on February 24, 2004, when he performed a permanent

impairment rating.  (C. Exh. 1, p. 27 and 28) His permanent

impairment rating includes a diagnosis of reflex sympathetic
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dystrophy, but his summary of prior radiological reports

indicates that a bone scan performed on October 30, 1999,

contained “no strong evidence of reflex sympathetic

dystrophy.”  (C. Exh. 1, p. 23)  

Dr. Rosenzweig in his 2009 evaluation suggested that

additional diagnostic studies, including a bone scan and

electrodiagnostic testing, might be beneficial for objective

confirmation of reflex sympathetic dystrophy.  (Dr.

Rosenzweig's July 14, 2009, report, p. 10) However, I note

that, although the bone scan report is not in the record,

the claimant has previously undergone both electrodiagnostic

studies and a bone scan as documented in Dr. Sharma’s

February 24, 2004, permanent impairment evaluation.  (C.

Exh. 1 p. 23 and 34 - 35)  I am therefore not ordering

repeat studies at this time as a part of the independent

medical evaluation process. 

After reviewing the entire record, I also find that the

claimant has failed to establish by a preponderance of the

evidence the existence of reflex sympathetic dystrophy

supported by objective findings.  The medical report from

Dr. Sharma discussing objective electrodiagnostic testing

makes no reference to reflex sympathetic dystrophy.  (C.

Exh. 1 p. 34-35)  The medical report from Dr. Sharma

discussing the claimant’s objective bone scan indicates that
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the study contained no strong evidence of reflex sympathetic

dystrophy.  (C. Exh. 1 p. 23) Neither the reports of Dr.

Sharma or of Dr. DeHaan contain any objective findings that

support their diagnosis of reflex sympathetic dystrophy, and

as discussed above, Dr. Peeples did not observe any of the

eleven objective clinical signs indicative of true reflex

sympathetic dystrophy during his 2004 clinical examination.

I recognize that the claimant in 2009 has objective

swelling in his right hand which Dr. Rosenzweig has

diagnosed as disuse atrophy based on clinically documented

swelling, as well as detecting objective loss of passive

range of motion in his fingers.  In addition, I find

credible Dr. Rosenzweig’s conclusion that the claimant had

no findings suggesting active malingering and that the

claimant has lost function of his right hand.  (Dr.

Rosenzweig report July 14, 2009, p. 8)

Nevertheless, I do not consider Dr. Rosenzweig’s

objective findings of swelling and loss of passive motion in

2009 to be objective findings that the claimant’s

abnormality is now or ever was reflex sympathetic dystrophy

in light of: (1) Dr. Peeples’ negative clinical findings in

testing for the relevant clinical signs of reflex

sympathetic dystrophy in 2004, (2) Dr. Peeples’ conclusion

in 2004 that there is not a physical explanation for the
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claimant’s described symptoms, (3) Dr. Rosenzweig’s

statement in his September 28, 2009, letter that “It is

unclear that the claimant had objective findings of RSD...”

and (4) the statement in Dr. Rosenzweig’s July 14, 2009,

report that the claimant’s condition “appears to be atypical

of RSD.”         

Issue 6. Future Medical Treatment Proposed By Dr.     
Sharma On December 13, 2007, And On
January 7, 2008.

In his December 13, 2007, correspondence, Dr. Sharma

indicates that Mr. Jones needs pain management, including

physical therapy, injections, and pain management classes.

(C. Exh. 1 p. 87)  In his January 7, 2008, correspondence,

Dr. Sharma indicates that he seeks pain management classes

at a rate of one per week for twelve weeks and approval of

hand splints. (C. Exh. 1 p. 57) I find pain management

proposed by Dr. Sharma reasonably necessary to treat the

claimant’s compensable injury.

While the claimant does not have the objective findings

associated with typical reflex sympathetic dystrophy, as

discussed above, Dr. Rosenzweig did objectively document

hand girth measurements and passive motion measurements of

the MP and IP joints of the claimant’s right hand to support

Dr. Rosenzweig’s diagnoses of disuse atrophy, marked edema,

and no functional use of the claimant’s right hand.  Dr.
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Rosenzweig has indicated that the claimant is habituated on

narcotic pain medication.  Dr. Rosenzweig indicated that

further treatment for the condition Dr. Rosenzweig observed

includes injections, physical therapy and pain management

including possibly sympathetic blocks and different forms of

nerve stimulation for the claimant’s condition.  (Dr.

Rosenzweig's September 28, 2009, report, p. 2)  

I note that Dr. DeHaan opined in September of 2004 that

the claimant was already dependent on pain medication and

might be for the rest of his life due to the refusal of the

insurance carrier to provide physical therapy and pain

management at the onset of the claimant’s condition. (C.

Exh. 1 p. 101) Dr. DeHaan has recommended pain management,

and Dr. Sharma has recommended pain management.  Prior to

the hearing in this matter, Dr. Sharma’s office documented

four attempts in 2007 to contact the adjuster in this case

over a three month period seeking to discuss Dr. Sharma’s

proposal for pain management, but the adjuster would not

return the telephone calls from Dr. Sharma’s office. (C.

Exh. 1, p. 87)

While I am persuaded on this record that the claimant

does not present with signs and symptoms of typical reflex

sympathetic dystrophy, I am nevertheless highly persuaded by

the objective findings of Dr. Rosenzweig, and the opinions
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of Dr. Rosenzweig, that the claimant has an atypical complex

pain syndrome supported by the presence of Dr. Rosenzweig’s

objective findings.  In light of Dr. Rosenzweig’s objective

indications of right hand disuse atrophy, and the opinions

of Dr. DeHaan and of Dr. Rosenzweig that the claimant has

essentially no functional use of his right hand, I do find

that the pain management in dispute proposed by Dr. Sharma

in 2007 for the claimant’s right hand chronic pain is

reasonably necessary for treatment of the claimant’s

compensable injury.  

Issue 7.  Compensability Of Depression And Appropriate  
               Benefits. 

     Arkansas Code Annotated § 11-9-113(a) provides:

(a)(1) A mental injury or illness is not a
compensable injury unless it is caused by physical
injury to the employee’s body, and shall not be
considered an injury arising out of and in the
course of employment or compensable unless it is
demonstrated by a preponderance of the evidence...

(2) No mental injury or illness under this section
shall be compensable unless it is also diagnosed
by a licenced psychiatrist or psychologist and
unless the diagnosis of the condition meets the
criteria established in the most current issue of
the Diagnostic and Statistical Manual of Mental
Disorders.

In the present case, I find that the preponderance of

the credible evidence establishes that the claimant has

developed compensable depression due to a pain disorder
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associated with his compensable right upper extremity

injury.

In this regard, there is no dispute that the claimant

has been prescribed and been taking addictive narcotic pain

medication for many years for his compensable 1999 physical

injury.  As noted above, on September 8, 2004, Dr. DeHaan

opined that due to the insurance company’s failure to

authorize physical therapy and pain management at the onset

of his condition, the claimant was presently dependent on

prescription pain medication and may be for the rest of his

life.  (C. Exh. 1 p. 101) Dr. Rosenzweig likewise documented

in 2009 that the claimant is now addicted to narcotic

medication.  (Dr. Rosenzweig report July 14, 2009, p. 2)

Dr. Peeples credibly described the relationship between

pain, chronic opiate medication and depression as follows

during his hearing testimony:

There is also high correlation of increased pain with
the chronic use of opiates, which is not well
understood, but in some individuals the use of opiates
actually increases their perception of pain.  I was
trained and believe it is good medicine not to put
people with chronic pain, who are going to live a
normal life span, on addictive medications.  Invariably
the amount of medication used goes up, the amount of
depression goes up, and the pain remains uncontrolled. 
When you have someone that sits and tells you that they
have the worst pain in the world, they have it once a
week, that is not something to write a narcotic
prescription for, that is time to call for help, to get
a psychologist’s help.  That will not respond to pain
medication like a broken tibia will.  You break your
tibia, you probably say it is a six or seven or eight,
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but that pain will be much better in a few weeks.  I
treated severe trauma for twenty-five years and I had
no one from severe trauma on chronic narcotics. 
They’ve all gotten off of them. That is not the way to
treat chronic pain.  It is a mistake and I think a
grave error ethically in the standard of care issues
and I disagree with the chronic use of narcotics by
this gentleman.  (T. 58)

In addition, I note that Dr. Sharma referred Mr. Jones

for depression to Dr. Rafael Otero, Ph.D, on February 20,

2006.  Dr. Otero saw Mr. Jones for twenty-eight sessions

between April 6, 2006, and February 22, 2008. (C. Exh. 1 p.

46-47)  According to Dr. Otero, Mr. Jones’ immediate problem

was first seen as pain management, but this was soon

followed and replaced almost completely by emotional

management. (C. Exh. 1 p. 47) Dr. Otero diagnosed the

claimant as follows in his initial psychological evaluation

on April 13, 2006:

Initial Diagnosis given the above presentation of symptoms:

Axis I: 296.22 MDD, without psychosis, moderate
                        Pain Disorder
            Axis II: deferred
            Axis III:   pinched nerve in both arms

Axis IV:    Psychological Stressor:
                        Problems with
                              Economic Problems
                              Life events
            Axis V:     70
    

Dr. Otero took a history, apparently from Mr. Jones,

that Mr. Jones felt like his job “messed up my nerves in my

hand.”  Mr. Jones also reported that his left arm was 

injured in addition to his right arm and surgeries.  In his
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April 13, 2006, psychological evaluation, and in all reports

thereafter, Dr. Otero diagnosed Mr. Jones with major

depressive disorder and pain disorder due to pinched nerves

in each arm. (C. Exh. 1 p. 44, 46, 47, 48, 50)  

In the reports from her 2009 psychological evaluation

of Mr. Jones, Dr. Judy White Johnson indicated that she

administered three tests of effort/response bias to Mr.

Jones and that he failed all three tests.  Dr. Johnson

concluded that Mr. Jones’ test behaviors indicated a lack of

good effort and an exaggeration of problems. (Dr. Johnson's

October 27, 2009, correspondence, p. 2)

Dr. Johnson concluded that Mr. Jones’ overall pattern

of functioning is consistent with a personality disorder not

a mood disorder.  Dr. Johnson explained that a personality

disorder is a deeply ingrained chronic pattern of

dysfunction thought to begin developing in the teen years or

younger and that personality disorders are not caused by

work related injuries. (Dr. Johnson correspondence

October 27, 2009, p. 2-3)

Nevertheless, I find that the claimant has established

by a preponderance of the evidence each of the requirements

necessary to establish that he sustained a compensable

mental injury under the requirements of Arkansas Code

Annotated Section 11-9-113 for the following reasons.
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First, Dr. Otero’s being licensed does not appear to be

in dispute, and Dr. Otero’s letterhead specifically lists

two licenses and two certifications.  I find that a

preponderance of the evidence establishes that Dr. Otero’s

diagnosis was made by a licensed psychologist.  

Second, I note that Dr. Otero’s May 3, 2006, diagnosis

of “296.22 MDD, without psychosis, moderate” corresponds to

a “major depressive disorder” (Code 296) with major

depressive episode (Code 296.2) of moderate severity (Code

296.22) as discussed beginning on page 369 of the Diagnostic

and Statistical Manual of Mental Disorders IV-TR. 

Consequently, even though Dr. Otero did not specifically

cite the Diagnostic and Statistical Manual of Mental

Disorders IV-TR in his reports, I find that the claimant has

also established the requirement that Dr. Otero’s diagnosis

meets the criteria established in the most current issue of

the Diagnostic and Statistical Manual of Mental Injuries.

Third, I also find that the claimant has established by

a preponderance of the evidence that his compensable mental

injury is caused by his compensable physical injury in his

right wrist.  In reaching this conclusion, I recognize that

Dr. Otero’s diagnosis, in Axis III, indicates that the

claimant’s physical condition includes “pinched nerve in
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both arms” even though the claimant’s compensable injury was

only in the right arm.

Prior to Dr. Rosenzweig’s independent orthopedic

evaluation directed by the Full Commission in 2009, I had

not found any objective evidence in the record documenting

ongoing disabling symptoms in either the claimant’s left arm

or his right arm, and certainly no reference to “pinched

nerves” related to the claimant’s 1999 injury at work.  

However, as discussed at length above, Dr. Rosenzweig’s

2009, reports indicate that Dr. Rosenzweig has performed

objective measurements in 2009 which clearly indicate that

the claimant has in fact experienced marked deformity of his

right hand with marked swelling and loss of mobility

indicative of disuse atrophy and no functional use of the

right hand.  In comparing Dr. Rosenzweig’s objective

documentation of right hand disuse atrophy and functional

loss, to the claimant’s report to Dr. Otero of pinched

nerves in both hands, I find that the more credible evidence

is Rosenzweig’s clinical measurements.  I find that the

claimant’s physical injury is in his right hand.  I find

that Dr. Otero’s reference to “pinched nerves”, and also

injury in the claimant’s left hand (in addition to the work-

related injury in the right hand), was simply an inaccurate

history provided by the claimant to Dr. Otero.
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Fourth, I find that the preponderance of the credible

evidence in the record establishes that the claimant’s 1999

work-related physical injury caused the major depressive

disorder diagnosed by Dr. Otero in 2006.  In this regard, I

note that Dr. DeHaan concluded in 2004 that the claimant was

at that time dependent on pain medication due to the refusal

of the respondent to earlier approve physical therapy and

pain management for the claimant.  (C. Exh. 1 p. 101) In

2009, Dr. Rosenzweig indicated again that the claimant is

addicted to narcotic pain medication.  (Dr. Rosenzweig's

July 14, 2009, report, p. 1)  Although the respondents

denied in the Prehearing Order filed on February 6, 2008,

that the claimant’s drug habit or addiction is related to

this claim, this argument is contradicted by both Dr.

DeHaan’s 2004 conclusion that the drug dependence was caused

by the refusal of the respondents to provide alternative

forms of prescribed treatment and by Dr. Peeples’

explanation at the hearing that with the use of narcotics,

“Invariably the amount of medication used goes up, the

amount of depression goes up, and the pain remains

uncontrolled.”  Contrary to the respondents’ contention, the

record establishes that both the claimant’s narcotic

addiction and his diagnosed depression are compensable



-35-Cal Jones - E901291

consequences of the compensable injury that he sustained to

his right wrist in 1999.      

I also find that the psychological therapy that Dr.

Otero provided to the claimant beginning in 2006, has been

reasonably necessary for treatment of the claimant’s

compensable injury.  In an April 12, 2007, letter, Dr. Otero

opined that the claimant’s improvement was moderate but

significant with 21 therapy sessions, and I find Dr. Otero’s

conclusion credible.  (C. Exh. 1, p. 74) In finding that the

treatment was reasonably necessary, I note that Dr. Otero’s

treatment was originally geared toward pain management but

was then followed and almost completely replaced by

emotional management.  (C. Exh. 1, p. 74) I also recognize,

as indicated above, that Dr. Johnson has opined that the

claimant’s overall pattern of functioning is consistent with

a personality disorder, not a mood disorder.

I point out, however, that the only mental condition

for which the claimant was specifically diagnosed using the

Diagnostic and Statistical Manual of Mental Disorders was

major depressive disorder as diagnosed by Dr. Otero.   There

is also no evidence in the record that the claimant was ever

diagnosed with, treated for, or experienced symptoms of

either a mood disorder or a personality disorder before his

work related wrist injury in 1999. 
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To the extent that Dr. Otero essentially replaced the

claimant’s pain management with emotional management, I note

that the Commission and Courts have addressed a similar

situation before, and the Court of Appeals instructed the

Commission about the nature of depression treatment in

Wilson v. Amfuel, Full Workers’ Compensation Commission,

Opinion filed February 12, 1999 (E216994) as follows:

It was, no doubt, the compensable injury that brought
on this unstable psychological condition that in turn
made it more difficult to deal with everyday problems
and stresses. We find it rather impossible to avoid
addressing personal concerns when dealing with
emotional distress brought on by chronic pain.

In light of the progress cited by Dr. Otero, I find

that Dr. Otero’s therapy was reasonably necessary to treat

the claimant’s pain and depression.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On August 12, 2004, Administrative Law Judge J.

Mark White found in relevant part that the claimant has

failed to prove by a preponderance of the evidence that he

is entitled to permanent partial disability benefits

apportioned to the body as a whole.  That finding became a

final order when no timely appeal was filed.  The issue of

whether the claimant’s permanent anatomical impairment

should be rated to the body as a whole is barred by the

doctrine of res judicata.  The claimant is therefore not
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entitled to have his impairment rating apportioned to the

body as a whole.

2.  Although originally listed as a hearing issue,

the respondents have paid outstanding bills to Dr. DeHaan

and Dr. Sharma as well as outstanding prescription

medications bills.  The issue of any un-reimbursed

prescription expenses is hereby reserved.

3. The claimant has failed to establish by a

preponderance of the evidence that he sustained compensable

reflex sympathetic dystrophy.  Specifically, the diagnosis

of reflex sympathetic dystrophy discussed in various medical

records is not supported by the objective medical findings

which would indicate the presence of reflex sympathetic

dystrophy. 

4. The preponderance of the evidence establishes that

the claimant sustained a compensable mental injury,

depression, caused by his compensable physical injury.  The

preponderance of the evidence also establishes that Dr.

Otero’s psychological treatment for the claimant beginning

in 2006 was reasonably necessary to treat the claimant’s

compensable depression.

5. The claimant has established by a preponderance of

the evidence that the future medical treatment proposed by

Dr. Sharma, including physical therapy, injections, pain
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management classes, and splints are reasonably necessary for

treatment of the claimant’s compensable injury which has

caused disuse atrophy and loss of functional use of the

claimant’s right hand.

ORDER

The respondents are directed to pay benefits in

accordance with the findings herein.

IT IS SO ORDERED.

___________________________________
HONORABLE MARK CHURCHWELL
Administrative Law Judge


