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CHURCHWELL, in Texarkana, Miller County, Arkansas.
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Respondent No. 1 was represented by HONORABLE WILLIAM G.
BULLOCK, Attorney at Law, Texarkana, Texas.

Respondent No. 2 was represented by HONORABLE DAVID B.
SIMMONS, Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 waived appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 6, 2009, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on February 10, 2009.  The

following stipulations were submitted by the parties in the

Prehearing Order or during the course of the hearing and are

hereby accepted:
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1. The employee-employer-insurance carrier
relationship existed on January 21, 2003, when the
claimant sustained a compensable low back injury.

2. Respondent No. 1 has accepted and made payments
toward a 12% anatomical impairment rating to the
body as a whole which was assigned and accepted
for an injury that occurred on January 21, 2003.
(T. 98)  The last date for which permanent partial
disability was paid to the claimant on this claim
by Respondent No. 1 was August 24, 2008.

3. The claimant reached maximum medical improvement
and the end of his healing period on October 17,
2005.  The last date for which Respondent No. 1
paid TTD to the claimant on this claim was
July 26, 2005.

4. The claimant cannot be permanently and totally
disabled prior to his last day of employment of
February 20, 2006.

5. The Death and Permanent Total Disability Trust
Fund was joined to this claim on July 18, 2008.

6. The total amount of temporary total disability
paid to the claimant on this claim was $13,677.31.

7. The total amount of permanent partial disability
paid to the claimant on this claim was $17,820.00.

8. The claimant earned sufficient wages to entitle
him to the maximum compensation rates in effect
for workers' compensation benefits for the injury
sustained on January 21, 2003.  (T. 5)

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Extent of permanent disability, permanent and
total disability.

Respondents No. 1:

1. The respondent, Cooper Tire & Rubber Company,
reserves the right to identify the issues to be
litigated upon completion of discovery.

Respondent No. 2

1. Extent of permanent partial disability including
wage loss.

2. Permanent and total disability.

3. Second Injury Fund liability.

Respondent No. 3:

1. The Death and Permanent Total Disability Trust
Fund reserves its right to identify the issues to
be litigated upon completion of discovery.

2. Rule 28 Notice (withdrawn prior to the hearing).

3. Credit/offset under Arkansas Code Annotated § 11-
9-411 for medical retirement disability paid under
Cooper Tire's Self-Insured Plan (reserved by
agreement of the parties during the course of the
hearing).

The record consists of the one volume August 6, 2009,

hearing transcript and the exhibits contained therein.  In

addition, I have blue-backed to designate as part of the

record Mr. Olsen's post-hearing brief originally received at
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the Commission on September 4, 2009, and Mr. Bullock's post-

hearing brief originally received at the Commission on

September 11, 2009.  

DISCUSSION

The claimant sustained an admittedly compensable low

back injury at Cooper Tire and Rubber Company (hereinafter

“Cooper”) as a result of an electrical shock that he

experienced at work on January 21, 2003.  The claimant

underwent two low back surgeries and eventually stopped

working completely at Cooper on February 20, 2006.  The

claimant has not returned to work anywhere else.

Cooper has paid a 12% impairment rating to the whole

body associated with the claimant’s 2003 injury and

surgeries.  In the present claim, the claimant contends that

he is permanently and totally disabled, and if not, that he

is entitled to an award of benefits for permanent disability

in excess of the 12% permanent anatomical impairment rating

accepted and paid by Cooper.

Prior to the 2003 injury at work, the claimant had

previously been diagnosed with six lumbar vertebrae (instead
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1 Dr. Freddie Contrerras’ June 18, 1998 “Report of
Operation” states that the preoperative and post-operative
diagnoses were recurrent L5-6 disc on the left. However,
that report also states that the claimant’s symptoms were on
the right (i.e., on the same side as Dr. Contrerras’ May 22,
1998 surgery) and that Dr. Contrerras re-entered and
enlarged his previous foraminotomy which was on the right
side. Consequently, I infer that the claimant’s L5-6 disk
abnormalities surgically treated on May 22, 2008 and again
on June 18, 2006, were both on the right side at L5-6, and
that Dr. Contrerras’ reference in his June 18, 2006 report
of recurrent disc on the left was an error in the report.
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of the usual five lumbar vertebrae) in his lower back.  (R.

Exh. 2 p. 10)

According to the medical record the claimant had a pre-

existing history of low back problems.  For example, a

medical record from Collom & Carney Clinic dated

September 3, 1986, when the claimant was only 23 years old,

indicates that at that time the claimant had previously had

problems with his back for years without treatment.  (R.

Exh. 2 p. 2)  On May 22, 1998, the claimant underwent a

right L5, L6 hemilaminectomy, foraminotomy and discectomy

surgery.  (R. Exh. 2 p. 15) Less than a month later, the

claimant underwent surgery for a recurrent L5-6 disk on

June 18, 1998. 1
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2 As discussed in footnote 1, supra, Dr. Contrerras in
his 2006 surgical reports identified the claimant’s surgical
disk level in 1998 as “L5-L6".  In an April 26, 2003 MRI
report, Dr. Scott Campanini identified the earlier surgical
level as “L4-5," not L5-6. (R. Exh. 2 p.23) In his July 29,
2003, report, Dr. Shahim likewise identified the prior
surgical level as “L4-5," not “L5-6".  (R. Exh. 2 p.29) I
infer that what Dr. Contrerras identified as surgery at L5-6
in 1998 and what Dr. Campanini and Dr. Shahim identified in
2003 as prior surgery at L4-5, are in fact referring to the
same intervertebral disk level using a different numbering
system caused by the claimant having a sixth lumbar
intervertebral disk in his lower back.
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After the claimant’s shock injury in 2003, Dr. Reza

Shahim performed surgery on July 29, 2003, for what Dr.

Shahim identified in his report as a “recurrent” disk

herniation at the L4-5 level2 and for a broad disk

protrusion at L3-4 causing lateral recess stenosis.  (R.

Exh. 2 p. 29) The claimant underwent additional surgery by

Dr. Shahim at the L4-5 level on March 11, 2004, including a

“re-do” diskectomy at L4-5 on the right, a diskectomy at L4-

5 on the left to decompress the left L5 nerve root, and a

posterior interbody fusion at L4-5.  (R. 2 p. 40) Cooper

accepted and paid a 15% impairment rating assigned by Dr.

Shahim following Dr. Shahim’s second surgery at L4-5 (the

claimant’s fourth surgery in total at that level).  In
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addition, the Second Injury Fund was named a party to this

claim prior to the hearing on permanent disability.

Issue 1: If the Claimant has Sustained Compensable
Permanent Disability In Excess of the 15% Permanent
Anatomical Impairment Accepted and Paid by Cooper, is
Cooper or the Second Injury Trust Fund Liable for the
Claimant’s Benefits for Permanent Disability?

The Arkansas Supreme Court identified the requirements

for Second Injury Fund liability as follows in Mid-State

Construction Company v. Second Injury Fund, 295 Ark. 1, 746

S.W.2d 539 (1988):

It is clear that liability of the Fund comes into
question only after three hurdles have been
overcome.  First, the employee must have suffered
a compensable injury at his present place of
employment.  Second, prior to that injury the
employee must have had a permanent partial
disability or impairment.  Third, the disability
or impairment must have combined with the recent
compensable injury to produce the current
disability status.

In the present case, I find that the first two hurdles

are met.  The claimant sustained an admittedly compensable

low back injury in 2003 requiring two surgeries, and prior

to that injury, the claimant sustained anatomical impairment
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3According to Table 75 on page 3/113 of the Fourth
Edition of the American Medical Association Guides to the
Evaluation of Permanent Impairment adopted by the Arkansas
Workers’ Compensation Commission, the claimant experienced
at least an 8% anatomical impairment rated to the whole body
as a result of his first 1986 operation for a surgically
treated lumbar disk lesion. 
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in the low back as a result of his 1996 low back injury and

two 1998 low back surgeries.3

The Second Injury Fund contends that the claimant

cannot satisfy the third hurtle, arguing that the most

recent injury is solely responsible for the claimant’s

current disability status.  Notably, the record does

indicate that the claimant was able to return to his regular

duties as a millwright at Cooper with no identifiable work

restrictions from the time that he recovered from his second

1998 surgery until he re-injured his back in the 2003 shock

incident. (Jt. Exh. 1 p. 32; T15)

Nevertheless, in determining whether the last work

injury combined with the claimant’s pre-existing impairment

to cause the claimant’s current disability, I note that the

Commission and the Courts have on several occasions

determined that this requirement was satisfied under

circumstances where an injured worker continues to work
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following injury, surgery, and impairment to a lumbar disc,

then sustains a second injury to the same disc with surgery

and much greater residual difficulties following the second

surgery.  See Second Injury Fund v. Exxon Tiger Mart, Inc.,

70 Ark. App. 101, 15 S.W.3d 345 (2000) [pre-existing

impairment and second injury both at L4-5]; Second Injury

Fund v. Furman, 60 Ark. App. 237, 961 S.W.2d 787 (1998)[pre-

existing impairment and second injury both at L5-S1]; Edgmon

v. Malone’s Mechanical, Full Workers’ Compensation

Commission, Opinion filed June 7, 2004 (F009818) [pre-

existing impairment and second injury both at L5-S1].  

However, the Commission and the Courts have never

indicated that a pre-existing spinal impairment and a second

spinal injury must both occur at the same level of the spine

in order for the two to combine to produce the current

disability status.  For example, in Pollard v. Meridian

Aggregates, Full Workers’ Compensation Commission, Opinion

filed December 22, 2004 (F004974), Mr. Pollard experienced

back problems in 1985 with the L4-5 and L5-S1 discs

requiring decompressive lumbar laminectomy and fusion

surgery.  Mr. Pollard testified that he was off work almost
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a year after the 1985 surgeries, but also testified that the

surgeries were successful and that he returned to work

without soreness, problems or additional lost time until a

second back injury in March of 2000.  As a result of the

2000 injury, Mr. Pollard underwent a decompressive lumbar

laminectomy at L2-3 and L3-4.  In concluding that the 2000

injury at L2-3 and L3-4 combined with the pre-existing

impairment at L4-5 and L5-S1 to produce the claimant’s

current disability status, the Full Commission reasoned:

The parties stipulated in the present matter
that the claimant sustained a compensable injury
on April 4, 2000. The first hurdle has therefore
been overcome.  Second, it is apparent that the
claimant had suffered a prior disability or
impairment prior to the compensable injury.  The
claimant underwent back surgery at multiple levels
in about 1985. The record shows that the claimant
suffered some prior disability and/or impairment
as a result of the prior injury.

The issue the Commission therefore must
decide is, whether the prior impairment combined
with the compensable injury to produce the
claimant's current disability status. The Full
Commission finds that the prior disability or
impairment indeed combined with the recent
compensable injury to produce the claimant's
current disability status. We recognize the
claimant's testimony that he completely recovered
from the 1985 surgery.  "I did everything I could
do before. . . . I was back to normal." the
claimant testified. The claimant experienced some
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post-surgery numbness in his hip, but as far as
working, "It didn't affect me at all."

The claimant began performing full manual
labor for the respondents in 1999 and of course
sustained a compensable injury in 2000.  Dr.
DeHaan noted in May 2000, "he had been doing just
fine, however, and working full time until this
most recent problem."  However, the Commission
notes Dr. Hensley's May 2002 correspondence,
wherein Dr. Hensley opined that the claimant had
sustained an increased anatomical impairment as a
result of the claimant's most recent injury.  The
claimant testified that following the second
injury and surgery, "I've had a lot more numbness
than I had. . . . I've got it on the left side,
I've got it on the right side.  I've got it on the
legs and my groin area." The Full Commission finds
that there was a "combination" of the claimant's
prior impairment and disability with the most
recent compensable injury to produce the
claimant's current disability status.  Respondent
No. 2, Second Injury Fund, is therefore liable for
permanent partial disability benefits in the
amount of 40%. 

The present case also appears to me factually similar

to Douglas Tobacco Products Co., Inc. v. Gerrald, 68 Ark.

App. 304, 8 S.W.3d 39 (1999).  Ms. Gerrald experienced a

back injury away from work in 1990 and was diagnosed with

degenerative changes of the lower back with disc dessication

at the L4-5 and L5-S1 levels.  In 1992 she slipped on a wet

floor and was diagnosed with mild to moderate degenerative

disc disease and herniations at both L4-5 and L5-S1.  After
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a work related lifting injury in 1994, Ms. Gerrald underwent

surgeries at L4-5 and L5-S1 and reported that her condition

worsened after surgery.  In reversing the Commission, and

finding the Second Injury Fund liable for the claimant’s

wage loss disability, the Court reasoned:

We agree [with appellant] that the three
elements set out in Mid-State Constr. Co. v.
Second Injury Fund, supra, were established in
this case. The first element was clearly satisfied
because all parties agreed that Ms. Gerrald
suffered a compensable injury. The Commission
acknowledged that the second element was also
established given that it credited Dr. Russell's
opinion that Ms. Gerrald was 8% permanently
impaired prior to the compensable injury. However,
the Commission specifically found that, because
the prior impairment did not combine with the
compensable injury to produce her current
disability status, Second Injury Fund was free
from liability. This finding was not supported by
substantial evidence.

    In ruling that the prior impairment and
compensable injury did not combine to produce the
50% disability, the Commission relied on its
decision in Ellison v. Therma-Tru, which it filed
on June 11, 1998.  In that case, it was determined
by the Commission that, although 5% of claimant's
6% anatomical impairment was due to a preexisting
disk disease, Second Injury Fund was nonetheless
not liable because the disk disease was
asymptomatic prior to the compensable injury.
However, subsequent to the filing of the
Commission's opinion in the instant case, we
reversed it in a published opinion, Ellison v.
Therma-Tru, 66 Ark. App. 286, 989 S.W.2d 987
(1999). In reversing, we held that fair-minded
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people could not agree that the combined effect of
appellant's work-related injury and her
preexisting condition did not combine to produce
her current disability.

As in Ellison v. Therma-Tru, supra, the
Commission in this case erred in failing to find
that the third element of the Mid-State test was
not [sic] satisfied. The medical evidence revealed
that Ms. Gerrald was diagnosed with disk
desiccation at the L4-L5 and L5-S1 levels in 1990,
and with herniations at these levels in 1992.
Significantly, these are the levels that were
surgically treated following her 1994 injury.
Moreover, Dr. Russell attributed the majority of
Ms. Gerrald's permanent impairment rating to
conditions that preexisted the compensable injury.
He also gave the opinion that her back condition
as diagnosed in 1992 "was a major contributing
factor to her ultimate surgical procedure in
1995." While it is true that Ms. Gerrald missed
only a week of work after the 1990 incident, and
missed no work after the 1992 incident, a
claimant's ability to return to work after her
prior injuries is not determinative of Second
Injury Fund liability. See POM, Inc. v. Taylor,
supra; Hawkins Constr. Co. v. Maxwell, 325 Ark.
133, 924 S.W.2d 789 (1996).  Given the medical
evidence presented in this case, we find that
substantial evidence does not support the
Commission's determination that the injuries did
not combine to produce the permanent impairment,
and that Second Injury Fund was not liable for a
portion of the disability benefits.  

In the present case, I find that the circumstances

support a conclusion that the claimant’s pre-existing

impairment in his lumber spine combined with his most recent

lumbar injury to produce his current disability status.  As



MORRIS K. JOLLY - F307285

14

discussed above, the claimant has now had four disk

surgeries in his lumbar spine, and the last three surgeries

all involved recurrent disk injuries at the same level of

the spine treated in the first surgery.  In addition,

although neither party introduced into the record a detailed

post-surgical report from Dr. Shahim dated August 12, 2003,

the claimant’s nurse case manager and registered nurse,

Karen Miller, indicated in her August 15, 2003, progress

report that Dr. Shahim had also attributed the claimant’s

considerable amount of degenerative joint problems in his

lower back to his current and prior back injuries and

subsequent surgeries.  (R. Exh. 2 p. 7)  Therefore, the

evidence regarding both the claimant’s recurrent disk

herniations and his degenerative joint problems supports a

conclusion that the claimant’s 2003 injury combined with his

prior low back impairment to create his current disability

status.

Consequently, I find that the facts in this case

establish that the Second Injury Fund, not Cooper, has

liability for the claimant’s permanent disability at issue

in this claim.          
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Issue 2: What is the Extent of the Claimant’s Permanent 
         Disability?

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Arkansas Code Annotated Section 11-9-522.  Permanent

disability compensation is paid where the permanent effects

of a work-related injury incapacitate the worker from

earning the wages which the worker was receiving at the time

of the injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  
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“Permanent total disability” means inability because of

a compensable injury or occupational disease to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. § 11-9-519(e)(1).  The burden of proof shall be on the

claimant to establish an inability to prove inability to

earn any meaningful wage in the same or other employment. 

Ark. Code Ann. § 11-9-519(e)(2).  The loss of both hands,

both arms, both legs, or any two thereof shall constitute

permanent total disability absent clear and convincing proof

to the contrary.  Ark. Code Ann. § 11-9-519(b).  In all

other cases, permanent total disability shall be determined

in accordance with the facts.  Ark. Code Ann. § 11-9-519(c).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.
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"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).  However, Section 102(4)(F)(ii)

does not refer to or apply to a disability resulting from a

combination of a compensable work injury and a previous

permanent disability or impairment where the Second Injury

Fund has liability.  Second Injury Fund v. Stephens, 62 Ark.

App. 255, 970 S.W.2d 331 (1998).  

In the present case, the claimant was born on

October 22, 1962, and was therefore 46 years old at the time

of the hearing.  (R,. Exh. 3 p. 11) He graduated high school

and became a certified welder after studying welding for two

years in college.  (T. 50) The claimant testified that

welding can be light at times but is normally “pretty

heavy.”  (T. 50)  

The claimant’s work experience includes working for a

plumbing company, working as a millwright’s helper for an

International Paper contractor, and working as a millwright

for Cooper. (T. 13, 50-51) A millwright’s helper gathers

tools for the millwright and assists the millwright.  (T.

51) A millwright keeps machinery running. (T. 13)
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With regard to the claimant’s injury and permanent

restrictions, as discussed above, the claimant has undergone

four low back surgeries, the last including a fusion of the

intervertebral disk level which had also been involved in

the three prior surgeries.  Following the fourth surgery on

March 11, 2004, Dr. Shahim placed permanent light duty

restrictions on the claimant on July 12, 2004, indicating

that “he should avoid bending, twisting and the lifting of

weights greater than 30 lbs.”  (R. Exh. 3 p. 43)

Following his fourth surgery, the claimant returned to

work for a period at Cooper.  The claimant testified that

Cooper created a job for him within his restrictions

watching over the millwright workers performing electrical

work.  (T. 25) The claimant was still paid as a millwright,

not a supervisor, and he worked 12 hour shifts.  (T. 26) 

The claimant testified that he took Mobic, Tramadol,

Lorazipam and Hydrocodone while he was working and that he

missed several days because of his back between July of 2004

and February of 2006.  (T. 27-28)

The claimant last worked at Cooper on February 20,

2006.  (Comm. Exh. 1 p. 2) The claimant’s work ended at
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Cooper when the union complained about the light duty job

created for the claimant. (T. 68) The claimant was

ultimately approved for disability benefits through Cooper

and for Social Security Disability benefits retroactive to  

February 20, 2006. (T. 36)  

The claimant testified that he has not worked anywhere

since February 20, 2006.  (T. 36-37) The claimant testified

that he has looked for jobs in dozens of places and had

several people tell him they would hire him if he could get

his disabilities and medication where he could work a full

eight hour day.  (T. 44) The claimant testified that he has

not gone to the unemployment office for assistance.  (T. 88)

The claimant testified at the hearing that Dr. Sharp

had recently changed his medications, that he did not bring

his medications to the hearing, and that he did not know

what they are.  (T. 30) However, the claimant testified that

he still takes a muscle relaxer and Hydrocodone.  (T. 30,

31)    

The last medical report from Dr. Sharp introduced at

the August 6, 2009, hearing was dated April 9, 2008.  (R.

Exh. 3 p. 60-61) Dr. Sharp’s April 9, 2008, report indicates
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that the claimant was seen at that time for a six month

follow-up, that the claimant had at that time been out of

Lortab for a number of months but recently felt the need for

intermittent use of the drug.  (R. Exh. 3 p. 60) The only

reference to Hydrocodone in Dr. Sharp’s reports offered into

evidence was made in a report dated October 9, 2007, and

that report states that the claimant was not on Hydrocodone. 

(R. Exh. 3 p. 58) I see no other reference to Hydrocodone

anywhere in Dr. Sharp’s reports from 2006 to 2008 in the

record.

On this record, I find that the claimant has failed to

prove by a preponderance of the evidence that he is unable

because of a compensable injury or occupational disease to

earn any meaningful wages in the same or other employment as

to render him permanently and totally disabled. 

In this regard, the claimant has not offered into

evidence any expert medical opinion indicating that the

claimant is permanently and totally disabled.  While it is

true that Dr. Shahim placed the claimant on permanent light

duty restrictions in 2004, the record also indicates that

the claimant returned to work as a millwright in a
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supervisory role within those restrictions between July of

2004 and February of 2006.  There appears to be no dispute

that the claimant continued in that work until the union

objected to the physical accommodations being made for the

claimant that were not available to the other millwrights.

The claimant has acknowledged that he is aware of work

but testified that he could not return to work on his

current medications.  The claimant also testified that he is

forced to lay in bed for days after some activities.

However, I respectfully point out that Dr. Sharp’s

medical record only documents one instance in 2007 where the

claimant reported staying in bed for four days, and

according to Dr. Sharp, the claimant denied any abnormal

activity during the period.  (R. Exh. 3 p. 58) Dr. Sharp’s

reports contain no reference of the claimant ever inquiring

of Dr. Sharp, his pain management physician, about the

possibility of adjusting his medications for a possible

return to work for a new employer, and according to the

claimant, he in fact was on medication when he returned to

work at Cooper between 2004 and 2006.  (T. 28) In concluding

that the claimant has failed to establish by a preponderance
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of the credible evidence that he is permanently and totally

disabled, I again note as well that the claimant has

acknowledged that he has never been to the unemployment

office for their assistance in seeking a return to work.

In light of Dr. Shahim’s release to light duty work,

the claimant’s return to work as a millwright in a

supervisory capacity for over a year while using his

medication, and the lack of any medical opinion in the

record identifying the claimant as permanently and totally

disabled, the claimant has failed to establish by a

preponderance of the credible evidence that he is

permanently and totally disabled.

After considering the claimant’s relatively young age,

his high school education and welding training, his limited

work experience for three employers, the nature and extent

of his back condition and permanent impairment after four

surgeries, and all other relevant factors, I find that the

claimant has experienced a forty percent (40%) impairment to

his wage earning capacity.  Since the claimant was working

with no restrictions or limitations before the shock injury,

I find that this 40% impairment to the claimant’s wage
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earning capacity is attributable to the combined effects of

his second injury and his pre-existing low back impairment,

so that the entire 40% permanent disability awarded herein

is the responsibility of the Second Injury Fund.

Because the testimony indicated that the claimant

received more than one type of payment through Cooper after

he last worked, the parties withdrew any stipulation

regarding the characterization of those payments and

reserved all issues regarding the appropriate offset, if

any, available to the Second Injury Fund under Arkansas Code

Annotated Section 11-9-411.  (T. 8)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-insurance carrier
relationship existed on January 21, 2003, when the
claimant sustained a compensable low back injury.

2. Respondent No. 1 has accepted and made payments
toward a 12% anatomical impairment rating to the
body as a whole which was assigned and accepted
for an injury that occurred on January 21, 2003.
(T. 98)  The last date for which permanent partial
disability was paid to the claimant on this claim
by Respondent No. 1 was August 24, 2008.

3. The claimant reached maximum medical improvement
and the end of his healing period on October 17,
2005.  The last date for which Respondent No. 1
paid TTD to the claimant on this claim was
July 26, 2005.
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4. The claimant cannot be permanently and totally
disabled prior to his last day of employment of
February 20, 2006.

5. The Death and Permanent Total Disability Trust
Fund was joined to this claim on July 18, 2008.

6. The total amount of temporary total disability
paid to the claimant on this claim was $13,677.31.

7. The total amount of permanent partial disability
paid to the claimant on this claim was $17,820.00.

8. The claimant earned sufficient wages to entitle
him to the maximum compensation rates in effect
for workers' compensation benefits for the injury
sustained on January 21, 2003.  (T. 5)

9. The claimant has failed to prove by a
preponderance of the evidence that he is
permanently and totally disabled.

10. The claimant has sustained a 40% permanent
disability to his wage earning capacity, in excess
of the permanent anatomical impairment accepted by
Respondent No. 1.

11. The Second Injury Fund is liable for the 40%
permanent disability awarded herein.

12. Since the Second Injury Fund has controverted the
claimant's claim for permanent disability awarded
herein, the Second Injury Fund is liable for an
appropriate attorney's fee pursuant to Arkansas
Code Annotated Section 11-9-715(a)(2)(A).

AWARD

The Second Injury Fund is directed to pay benefits and

attorney's fees in accordance with the findings set forth
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herein.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the

legal rate until paid, pursuant to Arkansas Code Annotated

Section 11-9-809.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


