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TOMMIE L. JOHNSON,
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OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED JULY 30, 2009

This matter comes on for consideration of the

respondents’ Motion to Dismiss for failure to prosecute

filed at the Commission on or about June 9, 2009.

The respondents are represented by Attorney Jarrod

Parrish.  The claimant is pro se.  A hearing was held on

July 21, 2009, in Little Rock, Arkansas.  The claimant did

not appear at the hearing.  The record consists of the

transcript of the July 21, 2009 hearing and the exhibits

contained therein.

1.  History and Notice to Tommie L. Johnson.

By way of history, I entered an Interim Prehearing

Order on March 16, 2009, and set this matter for another

telephone conference on April 13, 2009, at 4:00 p.m.  I also

received 28 pages of documents in the mail on March 27,

2009, apparently provided by Mr. Johnson with no cover

letter, presumably in an attempt to pursue this claim.  
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However, when I attempt to telephone Mr. Johnson at

three different telephone numbers for the hearing scheduled

on April 13, 2009, Mr. Johnson did not answer at any of

those three telephone numbers.

My assistant then sent a letter to Mr. Johnson and to

Mr. Parrish on April 15, 2009, re-setting the telephone

conference for April 27, 2009.  I was able to reach both

Mr. Johnson and Mr. Parrish by telephone on April 27, 2009. 

At that time, we set this matter for another telephone

conference on May 11, 2009, at 4:00 p.m., so that

Mr. Johnson could learn and provide to me the full name of

one of his proposed witnesses.  When I attempted to

telephone Mr. Johnson on May 11, 2009, I received a recorded 

message advising me that the party was unavailable because

the phone was either turned off or out of the service area.

On May 22, 2009, I prepared an Order re-setting this

matter for a conference in my office on June 8, 2009, at

4:00 p.m.  My certified letter to Mr. Johnson came back “Not

Deliverable As Addressed” and “Unable to Forward.”

Mr. Parrish then filed his Motion to Dismiss this claim

and on June 19, 2009.  I sent a letter to Mr. Johnson by

both first class and certified mail notifying him of the

hearing scheduled for July 21, 2009, at 4:00 p.m.  As of
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July 17, 2009, the Commission had not received back the card

indicating whether or not Mr. Johnson signed for the

certified letter.  As of July 21, 2009, I had not received

back in my office the first class letter that I mailed to

Mr. Johnson on June 19, 2009.

2.  Motion to Dismiss.

Mr. Johnson’s actions in sending me documentary

evidence on March 27, 2009, and in participating in a

telephone conference on April 27, 2009, indicate that at

that time Mr. Johnson was interested in pursuing this claim. 

However, Mr. Johnson’s lack of response to my subsequent

letters and telephone call, and his failure and/or refusal

to provide the Commission any updated contact information

after our last telephone conference on April 27, 2009,

persuade me that Mr. Johnson has failed to prosecute this

claim after April 27, 2009.  After considering the

respondents’ Motion to Dismiss for failure to prosecute, the

claimant’s failure or refusal to provide me any updated

contact information, and the claimant’s failure or refusal

to provide me the full name of his witness subsequent to

April 27, 2009, I find that the respondents’ Motion to

Dismiss should be, and hereby is, granted.  This dismissal

shall be without prejudice to refiling within the applicable
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statute of limitations and is hereby issued pursuant to the

authority of Commission Rule 099.13.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


