
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811253

TAMMY JOHNSON,
EMPLOYEE CLAIMANT

SONIC DRIVE-IN,
EMPLOYER RESPONDENT

FARMERS INSURANCE EXCHANGE,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 13, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Prescott, Nevada County, Arkansas.

The claimant was represented by HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE JASON A. LEE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 23, 2009, in Prescott, Arkansas.  A Prehearing Order

was entered in this case on February 24, 2009.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing 

and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission

has jurisdiction of this claim.

2. The employer/employee relationship

existed on November 3, 2008.
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3. The claimant’s average weekly wage of

$280.00 per week entitles her to a

compensation rate for temporary total

disability of $187.00 per week and a

compensation rate for permanent partial

disability of $154.00 per week.

4. Any benefits paid by Blue Cross/Blue

Shield for the claimant’s injuries at

issue are subject to the provisions of

Arkansas Code Annotated Section 11-9-

411. 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of the right knee, back and

leg.

2. Temporary Total Disability.

3. Attorney’s fee.

Respondents:

1. The compensability of the claimant’s

alleged injuries to her right knee, leg,

and back.
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2. The claimant’s entitlement to temporary

total disability benefits.

3. Attorney’s fee.

The record consists of the April 23, 2009, hearing

transcript and the exhibits contained therein.  In addition,

I have blue-backed to designate as part of the record the

claimant’s post-hearing brief filed on May 22, 2009, and I

have blue-backed to designate as part of the record the

respondents’ post-hearing brief also filed on May 22, 2009.

DISCUSSION

The claimant contends that she sustained injuries to

her back, right knee, and leg as a result of an alleged

incident at Sonic on November 3, 2009.  To prove the

occurrence of a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) that an injury occurred arising out of

and in the scope of employment; (2) that the injury caused

internal or external harm to the body which required medical

services or resulted in disability or death; (3) that the

injury is established by medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16); and (4) that the injury was caused by a specific
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incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).

In the present case, the claimant testified that she

has worked off and on for the Sonic Drive-in in Prescott for

eight years, and that she had been back at work a couple of

months when the alleged injury at work occurred on November

3, 2008.  (T 7) The claimant testified that prior to the

alleged injury on November 3, 2008, she had previously

broken her leg in three or four different places in a four-

wheeler accident which required surgery on May 12, 2008 (T

7)  

The claimant testified that she remained off work after

the four-wheeler accident in May of 2008 until she went to

work at Sonic in October of 2008.  (T 22) The claimant

testified that before the alleged injury on November 3,

2008, her right knee was fine.  (T 8) The claimant testified

that she also had prior problems with her back before the

injury at issue but that her back was also doing fine before

the alleged work injury.  (T 8)

In describing the alleged incident on November 3, 2008,

the claimant testified:
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I was in the back getting ice to take to the front. 
They had a tray down on the floor with a bucket on top
of the tray, and I had my left leg up on the tray. 
Well, it slid a little too far, and I went backwards
and tried to catch myself and hurt my knee and my back. 
(T 9) 

The claimant testified that the incident occurred near

the end of her shift on November 3, 2008.  (T 11) The

claimant testified that she felt knee pain right after she

went backwards, with a pulling sensation down her leg to her

foot, and that her toes started going numb.  (T 10) The

claimant testified that her back started to hurt a day or

two after the incident.  (T 11) The claimant testified that

on November 6, 2008, the day she went to see Dr. McLeod, she

had swelling at her knee going down to her ankle, and that

her leg was getting “real big”.  (T 12) 

Scott Hagen, the Sonic manager, testified that the

claimant had returned to work for about 15 minutes on

November 5, 2008, when Mr. Hagen arrived, and Mr. Hagen told

the claimant that she could not return to work until she

obtained a release from a doctor.  (T 26) The claimant made

an appointment to see Dr. McLeod, who treated her right knee

after the four-wheeler accident. (T 12)  The claimant had

not returned to work as of the hearing held on April 23,

2009.  (T 13)
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After hearing the live testimony and observing the

demeanor of the witnesses, I do not find credible the

claimant’s account of events for the following reasons. 

First, there were no witnesses to the incident.  Second, the

claimant finished her shift on the 3rd, returned to work on

the 5th, left when her manager requested a release, but then

never came back to work.  

Third, contrary to the claimant’s hearing testimony

that her back and knee were fine when she went to work for

Sonic on October 18, 2008, an October 6, 2008 letter in the

hearing record addressed to Dr. Michael Young from a

licensed professional counselor, Billy Crawford, states that

Ms. Johnson felt on October 6, 2008, that she was not able

to work due to problems with her knee and her back, in

addition to experiencing depression and anxiety.  (R. Exh.

3) Notably, the October 6, 2008 report documenting the

claimant’s perceived disability was written after she had

been off work continuously for six months following her knee

injury on a four-wheeler and only two weeks before she went

to work for Sonic.

Fourth, although the claimant testified regarding her

toes going numb, her knee swelling and her leg getting big,

Dr. McLeod, who treated the claimant after the alleged



7JOHNSON - WCC #F811253

injury at Sonic, testified that his initial testing

indicated her legs were neurologically intact with normal

sensory findings to the legs and feet.  (R. Exh. 1 p. 25)

Dr. McLeod also testified that he did not document swelling,

and if there had been significant swelling, he would have

entered it in his chart.  (R. Exh. 1 p. 27) Dr. McLeod also

testified that there were no acute findings on a right knee

MRI performed on December 11, 2008 (R. Exh. 3 p. 15) Dr.

McLeod did not observe any muscle spasm in the claimant’s

back.  (R. Exh. 1 p. 28) Dr. McLeod testified that on

examination the claimant’s back had a normal contour without

defects or tissue loss and he relied on the claimant’s

subjective responses where she reported her back being

tender.  (T 29) 

Fifth, Dr. McLeod testified that he was not aware prior

to his deposition on April 13, 2009, that his patient had

previously had a low back injury and MRI.  (Jt. Exh. 1 p.

17) In comparing a 2005 lumbar MRI with a 2008 lumbar MRI,

Dr. McLeod did not identify any new findings attributable to

the alleged 2008 injury in the claimant’s lower back.  (Jt.

Exh 1 p. 20-22)  

Sixth, in describing his diagnosis after the alleged

November 3, 2008, knee injury, Dr. McLeod testified that he
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treated the claimant for an “inflammation response” in the

knee “like a synovitis.”  (Jt. Exh. 1 p. 12) In his post-

hearing brief, the claimant’s attorney argues in part that

Dr. McLeod diagnosed synovitis and the claimant’s brief

provides a definition of “synovitis” involving fluid

accumulation and swelling.  However, on page 27 of his

deposition, Dr. McLeod testified that the claimant did not

have a filled knee, that she did not have a “real synovitis

reactive type knee”, and that there was no notation of

swelling in Dr. McLeod’s records.  (R. Exh. 1 p. 27) Dr.

McLeod’s deposition persuades me that his diagnosis of

“inflamation” was based on subjective complaints and not

based on any observations of the knee by Dr. McLeod or based

on any objective finding of an acute injury by MRI.

In short, during his deposition Dr. McLeod could not

identify one objective finding of an acute knee injury or an

acute low back injury in either the MRIs or in his clinical

notations.  Under these circumstances, I find that the

claimant has failed to establish the existence of a knee

injury, a leg injury, or a back injury on November 3, 2008,

with medical evidence supported by objective findings.       

 In light of the October 6, 2008, letter in the record

documenting the claimant’s perception that she was unable to
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work from ongoing back and knee problems only four weeks

before the alleged November 3, 2008 injuries at work, and in

light of the lack of clinical findings corroborating the

claimant’s purported knee swelling and toe numbness after

the alleged injury, the claimant has also failed to

establish by a preponderance of the credible evidence that

she sustained an injury on November 3, 2008 that caused

internal or external harm to her body which required medical

services for her knee, her back or her leg, or which

resulted in disability.        

I therefore find that the claimant has failed to

establish by a preponderance of the credible evidence that

she sustained any type of compensable injury on November 3,

2008, as she contends.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation

Commission has jurisdiction of this

claim.

2. The employer/employee relationship

existed on November 3, 2008.

3. The claimant’s average weekly wage of

$280.00 per week entitles her to a

compensation rate for temporary total
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disability of $187.00 per week and a

compensation rate for permanent partial

disability of $154.00 per week.

4. Any benefits paid by Blue Cross/Blue

Shield for the claimant’s injuries at

issue are subject to the provisions of

Arkansas Code Annotated Section 11-9-

411.

5. The claimant has failed to establish by

a preponderance of the evidence that she

sustained a compensable injury on

November 3, 2008.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


