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PAT SALMON & SON, EMPLOYER         RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on July 29, 2009, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE KEITH M. McPHERSON, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 6, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.   The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Earnest Johnson - the claimant, coupled with medical reports and other

documents comprise the record in this claim.
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DISCUSSION

Earnest Lee Johnson, Jr., the claimant, with a date of birth of June 15, 1955, completed

the 10th grade education and later obtained a GED in 1975/76.  In 1983, claimant attended truck-

driving school for four (4) weeks in Tennessee.  Claimant was honorably discharged from the

U.S. Army.  Claimant commenced his employment for respondent-employer in November 2006,

as a truck driver.

The claimant’s employment history reflects that he has worked as a machine operator;

driven trucks as a parts deliverer; and worked as lawn maintenance crew supervisor with McClure

landscapes.  Claimant worked as the supervisor over the North Little Rock School District crews

for school landscaping.  Claimant explained that as supervisor he did not perform anything

physical, only to make sure that the all of the school grounds were maintained.

Claimant took the CDL test for J. B. Hunt, however did not obtain employment with

same.  Regarding the afore, the claimant testified:

Right.  Well, what had happened was, J. B. Hunt was offering a 
job that went from Little Rock to Atlanta, Georgia, and the thing about
J. B. Hunt is, they have the most strenuous physical test in the nation, as
far as truck driving is concerned.  And I went and I passed that and every-
thing, and I expected to bet that job, but a guy that passed the test before
me - he got the job - and so, that sort of pushed me back to the landscaping.
(T. 13).

Claimant continued performing the landscaping job until his employment with respondent-

employer.

In describing his job duties with respondent-employer, claimant testified:

Okay.  As a beginning driver at Pat Salmon and Sons, I was to 
deliver bulk mail to different outlets around the country: and, from 
Oklahoma to the City of Little Rock, I would load and unload large
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quantities of mail, and deliver them, and return with mail to the North
Little Rock - well, to the Little Rock Post Office Department, sir. (T. 10-11).

As a bulk mail deliverer claimant drove 18-wheelers.  Claimant was a regional driver, which

included Oklahoma, Louisiana, Texas and Arkansas.  Regarding his job, the claimant offered:

Oh, I loved it, because that was my - that was my career.  It was 
what I had gone to school for and so, it was like, you know, it was my 
dream job, because I always loved the highway and that’s what I loved to
do. (T. 11).

In addition to loading and unloading, the testimony of the claimant reflects that he physically

inspected his vehicle to assure it was “highway ready”.  

In describing his physical condition prior to the August 28, 2007, incident, claimant

testified:

Oh, I was in - I was in great physical shape, simply because I 
had never had an injury that had me disabled or off work for any long
period of time.  So, I had never had any problems at all with my physical
health. (T. 13-14).

Claimant’s testimony reflects that his back was “fine”, and that he had never had an MRI on his

back before the incident.

The testimony of the claimant reflects, regarding the August 2007, incidents which caused

his back to hurt, and serves as the basis for the present claim:

Okay, in August, I was going to work.  That night, I had a run to
Elk City, Oklahoma.  And, when I got in - this was a tractor-trailer run -
so, when I got in, I had to inspect my vehicle.  And I inspected my vehicle
and I found out that the seat, it’s - we have power seats in there - they’re
air cushioned.  And when I found out that that seat - the air was let down,
every five (5) seconds, it would let down.  So, I called the dispatch.  Now,
it was about 10:45 at night; the load had to be gone at 11:00 from the lot.
So, he said, Earnest - he said, look, we don’t have time to switch the loads,
I need you to go to ahead on and get on your - get on your route and go 
ahead and make the run.  He said, you should be able to make it.  I said, 



4

okay, but the seat is - you know what I’m saying, it’s gonna be going 
down - so, I took on off.  So, when I was on my way to - on my way 
to there, the seat kept going down.  Now, mind you, I had to keep my
finger on the button in order to keep the air up in the seat; so, whenever
traffic congested, I had to remove my hand from the button and put my
hand on the steering wheel to shift down.  But the seat would go all the 
way down, so, before I got stopped, it would bang - it would bounce me
up and then, bang, bang, and it did that all the way to Oklahoma.

All the way back, too. (T. 14-15).

Claimant continued, regarding the route drive to Elk City, Oklahoma:

Interstate 40 in Oklahoma - that’s - matter of fact, us drivers call
that the bumpy road for the nation, because from the border of Arkansas
until all the way over to the other side, they put salt on the road.  So, in 
the summertime, when it’s dry, it just bangs you.  If you don’t have 
seating, then, you know, you’re in trouble. (T. 15).

The claimant testified regarding when he first noticed he was having problems with his 

back:

Well, that’s when I realized that I had problems, all right?  Now,
this night that you said that I had the injury, that happened before.  I had
that two (2) weeks before - I was working on the dock, and I had to load
and unload some trailers, because I was doing the dock movement of the
trailers.  So, I had to reach under the truck to get - to pull the pin to separate,
and so, what happened was, my back popped.  I didn’t know it was bone-
to-bone  - that - what I had - and it brought me down to my knees.  Now,
that same night, this is August 28th , that same night, I had - before I got
off, I told my supervisor - look, man, I’ve got a - my back is hurting me, 
man, so I need to go to have somebody take my run up north - up to Northern
Arkansas.  And it was about two (2) hours before time, so he had time 
enough to replace me.  (T. 15-16).

Claimant experienced the situation of driving the truck with the defective seat to Elk City, 

Oklahoma before the incident with the fifth (5th) wheel.  Claimant maintains that the incident 

withe the seat occurred approximately two (2) to three (3) weeks before the 5th wheel incident.  

The testimony of the claimant reflects, with respect to his ability to drive following the 5th wheel
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incident:

Driving - I drove up there - it was a single-axle tractor-trailer,
which is the roughest tractor-trailer there is.  Now, mind you, I had 
already had that Oklahoma injury, and he knew about it, and I told him
that my back was hurt.  But see, I would take - I would take Tylenol,
you know, to - to stop the pain, because I loved that job, and I, you 
know, I told them, you know, hey, man, I need work - you know what
I’m saying? (T. 16).

The claimant was sent to Concentra Medical Center for treatment of his back complaints,

where he was seen by Dr. Cynthia Almond.  While under Dr. Almond’s care and treatment the

claimant was sent to physical therapy and restrictions were place on his employment activities, to

include no lifting over ten (10) pounds.  Claimant testified that as a result of the afore he started

being off work:

Yeah.  The fact was, that when I went in there that morning,
she decided to put me on - she gave me some medication, and then she 
decided to put me on some therapy - some electro heat and stuff for my
back, and she realized that I wasn’t getting any better.  Matter of fact, I 
was getting worse.  And so, she sent to the job and told them I had all 
these restrictions; but the job told me to com in, anyway.

And they said, Earnest, let’s see what you can do.  You should be 
able to do something.  And so, I had my medications there with me and,
being a truck driver, you’re not allowed to be on any type of medication
or around any type of vehicle.  So, what they did, they put me out on the 
fuel island.  

That wasn’t but thirty (30) minutes.  I went out - I walked out to
the pump and I couldn’t lift the fuel pump.

And they told me to go home early. (T. 18-19).

Claimant commenced receiving temporary total disability benefits following the above.

Claimant testified that after a short period of time under Dr. Almond’s care, and following

an MRI, she wanted to refer him to an orthopaedic surgeon, however respondents denied same.  
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The claimant was instead directed to Dr. Sprinkle, who is not an orthopaedic surgeon, following

the assignment of a nurse case manager.  Dr. Sprinkle also placed restrictions of the claimant’s

employment activities.  While under Dr. Sprinkle’s care the claimant underwent some epidural

steroid injections.  As of December 19, 2007, Dr. Sprinkle increased the claimant’s weight lifting

restriction to thirty (30 ) pounds, and indicated that the claimant was released with no impairment

from the herniated disc in the back. 

The testimony of the claimant reflects that following the December 19, 2007, release by

Dr. Sprinkle he sought the services of an attorney, and subsequent obtained a change of physician. 

Claimant ultimately secured the change of physician to Dr. Harold Chakales, and was initially seen

by same on August 4, 2008.  While under the care of Dr. Chakales the claimant was provided

with medications and some different types of injections than previously received.  The claimant

also underwent an EMG study as well as a discography pursuant to the directions of Dr.

Chakales.  Regarding the discography claimant testified:

That was the worst thing that ever happened to me - one of them,
besides the accident. (T. 23).

Claimant’s testimony reflects that it is his understanding the Dr. Chakales felt her would be a

surgical candidate.  Claimant acknowledged that Dr. Chakales has indicated that he is disabled

from work.  

The claimant’s temporary total disability benefits were terminated by respondents

following the December 19, 2007, release by Dr. Sprinkle.  Regarding the afore, the claimant

testified:

Okay.  What had happened was, he - Dr. Sprinkle told me, 
specifically, well, he said that, Earnest, you need what - you can’t -
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do the work that you used to do, so, what I’m going to do is I’m 
gonna give you some spinal shots so that I would have - I could 
have some movement in my back.  Now, they had already - that 
same month, they had stopped my benefits because - after that -
because that - he said that - he didn’t give me no impairment at all.
As a matter of fact, they stopped - they said I made it to maximum
medical at that point, and I didn’t understand that because he had
gave me some shots to improve my condition, but yet, still, he was
- you know, the insurance company cut me off from my benefits. 
(T. 24).

Claimant’s testimony reflects the symptoms he experienced at the time of his last visit to Dr. 

Sprinkle:

I was having - I was in total discomfort.  My back, all the way
from the top center, all the way down through my hips, the center of
my back, down my right leg, all of that was in severe pain. (T. 24).

Claimant described an area six (6) inches above his belt line on his back as the location of the 

onset of his back pain.  Claimant noted the pain continued on down to the buttock, around the hip 

and down to the bottom of his foot.  Claimant concedes that the steroid shots administered by Dr. 

Sprinkle helped with some of his problems.  In describing the pain he was experiencing, claimant 

testified:

It’s very sharp pain.  As a matter of fact, I’m still feeling that pain
today.  Dr. Chakales gives me some medication, sot that, when I do have
those sharp pains in movement, and then, you know, I mean it’s very sharp
- the pain is very sharp, and it goes down my leg. (T. 26).

The claimant testified that since being on the medication prescribed by Dr. Chakales, he

experiences the sharp pain four (4) to five (5) times a day.  Claimant’s testimony reflects that

during the day when experiences the sharp pain, it will continue, if he does not take the

medication, and he has to lay down and get off his feet.  Claimant added that at night he is unable

to sleep:
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Because, if I’m laying on any side, left or right, then the 
pressure goes from one side of the hip to the other, because I’m laying
on that side, so I can’t sleep. (T. 27).

Claimant testified that because of his inability to sleep at night he has trouble during the day.  

Claimant noted that his wife does most of the physical work around the house.  Claimant has been

approved for Social Security Disability benefits, $1,086.00, monthly, which is his only source of

income.

Regarding the surgical recommendation of Dr. Chakales claimant testified that he is

interested in following through with same, explaining:

Well, being a man, I’m used to working, and I’m used to providing
for my family, and, in this case here, he said that he can go in and do some
surgery on the fourth (4th ) and fifth (5th) lumbar, that  - between the bone
and the spine - and he said that, if he could get in there, then that sharp 
pain that I’m feeling, which is pressing up against a nerve back there, he 
said that that would relieve that, and I could be able to do substantial work.
(T. 28).

Claimant maintains that his current symptoms prevent him from returning to either the job of

driving a large commercial vehicle or involvement with the lawn crew.  While the claimant is

capable of driving his private vehicle, he testified:

I can drive it, but I have to get out of it because of sharp pain.  I 
can drive it, but if a sharp pain hit me, than I got to pull over and let my
wife drive. (T. 29).

The testimony of the claimant reflects that he has difficulty with bending, stooping and lifting, as 

well as prolonged sitting.  

Pursuant to a request from respondent-carrier the claimant was seen by another physician,

Dr. Edward Saer, who opined that surgery was not necessarily needed.  Dr. Sear did outline other

potential treatment measures for the claimant’s complaints.  As between the recommendation of
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Dr. Saer and that of Dr. Chakales, the testimony of the claimant reflects:

No, because if I left - if I left that decision up to Dr. Saer, Dr. 
Saer is saying that the operation would do me any good, and I know, 
for a fact, when I had those shots from Sprinkle and from Dr. Chakales, 
that I was - the pain was relieved.  So, what he’s saying - he wants me to
stay in this condition and not even try to get well, and that’s not my 
position. (T. 30-31).

During cross-examination, while the claimant was uncertain of the last day he worked for

respondent-employer, he does not dispute that the same was September 7, 2007.  The claimant is

6'4" tall, and currently weighs 240 pounds.  Claimant noted that at the time of his injury his

weight as 230 pounds.  

The testimony of the claimant reflects that driving across I-40 with the malfunctioning seat

caused sharp pain in his low back.  Claimant continued regarding the impact of same on his back:

Yes.  As a matter of fact, when I made it to Oklahoma, when I
made it to the place, I called in - you have to call in when you make it
there - and I told them that the seat had injured my back. (T. 32).

Claimant testified that he purchased some over-the-counter pain medicine to address his

symptoms.  Claimant testified regarding the reporting of his back injury to supervisory personnel

of respondent-employer:

And so they told me that you’ve got twenty-four (24) hours - just
see what it does.  So I had a room, so I stayed in the room for twenty-four 
(24) hours, and then, the next day, I was supposed to return back, I felt all
right. (T. 33).

The claimant testified that he was able to continue working with the symptoms in his low back. 

The claimant acknowledged that during his first visit to Dr. Almond of September 10,

2007, his complaint was diagnosed by same as a lumbar sprain.  Claimant acknowledged that he

treated with Dr. Sprinkle for a period of four (4) months for his back complaints.  Claimant denies
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that Dr. Sprinkle relayed to him that his back complaint was a “low back sprain or a lumbar

sprain”:

As a matter of fact, he didn’t.  He was talking to the nurse, 
and so, the nurse - the nurse wouldn’t relay - wouldn’t relay to him 
what I wanted to say to him.  I couldn’t even talk to him.  As a matter
of fact, his nurse was the one that was - she was talking to him constantly.
In other words, I didn’t get a chance to have a conversation with Dr.
Sprinkle. (T. 34-35).

Claimant concedes that he was examined by Dr. Sprinkle during his visits, and that he relayed to 

Dr. Sprinkle the status of his symptoms:

Yes.  I told him exactly where the pain was and what
was going on. (T. 35).

The claimant’s testimony reflects regarding the injections he received under the care of Dr.

Sprinkle:

No.  The reason - what was happening was - he gave me three 
(3) shots - steroid shots, but he denied the - the insurance company 
denied me getting those three (3) shots some months later because you
have to have them in a certain period of time.  So he didn’t - he didn’t 
give me the shots.  Once he gave me  - he deadened it, right - he deadened
the pain, and then he didn’t never do anything else. (T. 36).

The claimant was in the U.S. Army from 1979 through 1980, and received an honorable

discharge to help his son.  Following his military discharge worked at a Wal-Mart store.  While

supervising a floor crew claimant sustained a slip and fall hitting the back of his head on the floor. 

The claimant worked as machine operator at Club Products.  Claimant was later employed at

Wrapes Mill working on a sanding machine.  Claimant also worked at Great Plains Bags as a

machine operator.  The testimony in the record reflects that the claimant has had a varied

employment/work history since his discharge from the Army. (T.36-45). 
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Claimant asserts that since the last day he worked for respondent-employer he has tried to

apply for quite a few jobs.  Claimant’s testimony reflects:

I went to the unemployment, even limping with my cane and
everything - I went up in there - and, matter of fact, I drew unemployment
from them.

Yeah, I drew unemployment from the time that they cut me off - 
I had to have some kind of - so I went in there and they said - I can walk
and I can move around, you know, a little bit, but since I had my pain 
medication, but when I applied for jobs, they told me that they couldn’t -
they couldn’t help me because I was on medication and I couldn’t do 
physical work, you know, for the jobs. (T. 45).

Claimant received $410.00, weekly benefits in unemployment compensation.  The testimony of 

the claimant reflects that he received unemployment from December 2007 through September 

2008, and from January 2009.  The testimony of the claimant reflects that in June 2009, he

received a check in the amount of $400.00, in SSI benefits.  The claimant has also applied for

benefits through the VA.    

The claimant’s testimony reflects regarding the impact of the medication and injections he

received under the care of Dr. Sprinkle:

Yeah.  They masked the pain.  In other words, it was steroid
shots, and when the said they - he gave me three (3) of them, and that
was one (1) a week, for three (3) weeks, and they gave me some movement,
and it dulled the pain, you know, for a small period of time. (T. 47-48).

The claimant maintains that the injection he received under the care of Dr. Chakales was “a

different type of shot”which helped him to get to the medication that he is presently taking, which

masks the pain.  Claimant concedes that the treatment administered by Dr. Sprinkle was of benefit

with respect his movement:

Yeah, a little better, you know.  I mean, I wasn’t running or 
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anything, but the thing was, with that, he said that I would have to take 
those shots once every year.  And he didn’t come back with any follow-up
at all.  He just stopped it, period.  That’s when I applied for another
doctor. (T. 48).

The claimant testified regarding the effectiveness of the injection provided by Dr. Chakales:

Well, they immediately - I didn’t have to - I didn’t have - he 
only did it once, and so, I didn’t need them after the gave me 
medication to go along with that, so I had some movability like I 
am now. (T. 48-49).

In describing the difference between the medical treatment rendered by Dr. Sprinkle and Dr.

Chakales, claimant noted that in addition to the injection Dr. Chakales also provided medication,

which masked the pain.  

The testimony of the claimant reflects that his wife is disabled as a result of a work-related

injury with the Little Rock District.  While acknowledging no guarantee of success claimant

testified that he would like to undergo surgery under the care of Dr. Chakales explaining:

No, he said that it would give me some substantial movement
and that it would help my pain situation. (T. 50).

The claimant elaborated on the physical endurance test he underwent while applying for

employment with J. B. Hunt, which was prior to his employment by respondents:

J. B. Hunt.  I took a physical test - in other words, they have
- they have - they have a strenuous physical test, very strenuous, where
you’re jumping up and down, like you’re jumping up on the tractor-
trailer, and then you’re running in place for a certain period of time, 
then you’re stooping, and you’re lifting - you’re lifting weight and 
you’re bending down and standing up and you’re bending down - that’s
why I said that’s the most strenuous truck-driving, cause I took quite a
few physicals, and that one was strenuous. (T. 50-51).

The claimant underwent a physical examination as a part of the employment process with 

respondent-employer.
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The testimony of the claimant reflects that he had an opportunity to speak with Dr. Sear at 

the time of his examination/evaluation by same.  Regarding the prognosis of lumbar surgery, 

claimant testified regarding his discussion with Dr. Saer:

Well, yeah, but it was kind of strange, cause when I went in 
there, what had happened was - well, when he first came in the room
and he - I thought he was gonna examine me in some sort, and but,
he didn’t do that.  The only thing he did was tap me on the knee and
then he’d raise my foot up and say I’ll be back, and he went back in 
the other room.  Now, mind you, this is the same building and the same
office as Dr. Sprinkle, so he has access to Dr. Sprinkle’s records.  He
really didn’t do anything to me.  He just came back in and said, well,
Earnest, I see right here Dr. Sprinkle said that if you do this operation,
I’m telling you, if you do the operation, it’s not gonna help you.  So, 
he really was telling me the same thing that Sprinkle was, who’s not - 
what you call it - an orthopaedic surgeon

That’s what I ‘m saying.  So he really didn’t - didn’t say anything
to me that, you know, that would even indicate that he wanted to help
me at that point.  In other words, he didn’t tell me anything except for,
Earnest, it won’t do you any good if you have that - it won’t help you,
you know.

And I didn’t want to hear that. (T. 51-52).

Claimant testified regarding his conversation with Dr. Saer about the source of his injury or 

damage to his back: 

Yeah, he was trying to tell me that I had some injury before, and
that’s strictly not true.  If you look at my work records, look at - I’ve 
never been in the hospital.  You look at all that, and that wasn’t true. 
(T. 52-53).

Claimant acknowledged discussions with his treating/examining  physicians about degenerative 

disc disease.  

The testimony of the claimant reflects that while the degenerative disc disease may have

been acquired over time, the diagnosed herniated disc was the product of his work-related injury. 
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The claimant testified that he is currently taking a muscle relaxer - Methocarbanal; pain medicine -

Hydrocodone and Robaxin, as well as Tramadol - a generic.    

Claimant acknowledged discussing the prospects of low back surgery with Dr. Sprinkle. 

Claimant denies telling Dr. Sprinkle that he was not interested in back surgery because of the

experience his wife had with it:

Well, no, just, the part that I was telling him about was, if I had
that surgery, would it relieve some of he pain, because I know my wife
had it, and she’s having a few complications.  But that don’t mean that 
I’m gonna have complications. (T. 59).

The medical in the record reflects that the claimant was seen at the Concentra Health

Centers beginning on September 7, 2007, pursuant to the directions of respondents in connection

with the treatment of his low back injury.  The October 15, 2007, Injury/Illness Flowsheet relative

to the claimant contains the entry of a diagnosis of “small HNP L4L5 and right leg pain.  The

flowsheet also reflects restrictions imposed on the claimant, to include no repetitive lifting over 15

pounds, no pushing/pulling over 15 pounds; and sitting 80% of the time.  The flowsheet noted the

claimant’s status was that of an “otho appnt”. (CX. #1, p. 1).  Prior to the October 15, 2007,

visit, the claimant’s medical limitation were more restrictive. (CX. #1, p. 2-4) (CX. #2, p.2-8).

On October 11, 2007, the claimant underwent an MRI of the lumbar spine at St. Vincent

Health System - North.  The radiology report regarding the afore reflects, in pertinent part:

IMPRESSION -
S Mulitlevel degenerative disc disease.
S Bulging discs multiple levels.
S Small central herniated disc superimposed on bulging disc
L4-L5.  This, along with hypertrophy of facets and ligamentum flavum,
leads to mild spinal canal stenosis and mild bilateral neural foraminal
narrowing at this level.
S Mild bilateral neural foraminal narrowing L5-S1. (CX #1, p. 6).
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On October 23, 2007, the claimant underwent an initial evaluation by Dr. Brent Sprinkle,
 
D.O., pursuant to the directions of respondents.  The evaluation report reflects a history of the 

claimant’s injuries/incidents in the employment of respondent, to which he attributes his current 

physical status:

HISTORY OF PRESENT ILLNESS:
He was driving a truck with a seat that had no air cushing so it was an 
incredibly harsh bouncing on the drive.  He reached for a pin removing
the trailer and aggravated his back.  Pain can be severe at times, can be 
sharp, stabbing, or aching.  Worse with all triggers on questionnaire 
including sneezing.  He can lay sideways with a pillow between his knees
with some relief.  Has tried hydrocodone and Celebrex.  Had injection in
September that didn’t help.  Had therapy at Concentra fairly extensively.

*       *       *

MEDICAL DECISION MAKING:
Imaging:   X-rays show disc space narrowing at 5-1.  MRI shows diffuse
degenerative changes and some mild to moderate stenosis at 4-5.  This is 
likely pre-existing but could have been aggravated by his work injury.

*       *       *

PLAN:
1. Get L4-5 epidural.
2. Stay off the Celebrex.
3. Return to work with no lifting over 20 pounds.
4. I will see him back in two to three weeks. (CX. #2, p. 9-11).

On October 23, 2007, the claimant underwent a L4-L5 translaminar epidural steriod injection 

under moderate sedation and fluoroscopy by Dr. Brent Walker. (CX #2, p. 12).

On November 7, 2007, the claimant was seen in follow-up by Dr. Sprinkle.  The office

note relative to the afore visit reflects, in pertinent part:

FOLLOWUP VISIT:
Epidural number one helped him a lot.  His leg pain did resolve.  Still
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has some back pain.  He is somewhat better but still persistent.  These
are degenerative changes but possibly second injection could make this 
better.

*       *       *

IMPRESSION:
1. Lumbar degenerative disc disease.
2. Lumbar stenosis

PLAN:
1. Did develop some left neck pain about a week ago.  I don’t 

think this is related to his original work injury.  It probably just
aggravation of degenerative phenomena just from the weather 
changes this time of year so we will not be addressing the under
his workers’s comp case.

2. Do a second L4-5 eqidural that may help the back pain.
3. See him back in three to four weeks.
4. Continue his restrictions, no pushing or pulling over 20 pounds

or lifting over 20 pounds. (CX. #2, p. 13).

On November 8, 2007, the claimant underwent a lumbar epidural steroid injection on the right 

L4-5, under the care of Dr. Carlos Roman. (CX. #2, p. 14).  The claimant was again seen by Dr. 

Sprinkle on November 28, 2007.  The office note of the visit reflects that the L4-5 epidural 

helped, however the claimant reported still having intermittent right leg pain. (CX. #2, p. 15).   

On December 3, 2007, the claimant underwent the third injection, interlaminar lumbar epidural 

steroid injection at the L4-5 level, under the care of Dr. Robert E. Powers. (CX. #2, p. 16).

On December 19, 2007, the claimant returned to Dr. Sprinkle for a follow-up office visit. 

The office note of the afore reflects, in pertinent part:

FOLLOWUP VISIT:
Epidural number three really didn’t help him.  He has already had 
therapy and several medications.  He can’t tolerate anti-inflammatories.
He has intermittent right leg pain but not severe.

*       *       *
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IMPRESSION:
1. Lumbar degenerative disc disease.

PLAN:
1. Really does not want to consider surgery.  He has multilevel 

degenerative changes and his main complaint being back pain
the results would probably not be very idea.  His wife has been
through this and he is not really interested in considering that 
risk/benefit ratio.

2. We have not tried Lyrcia.  This could help and help with his rest.
Will give him 75 mg one to two at night with one refill.  If he 
finds that helps him and needs it longer than two months he can
get it through his regular insurance.  The risk and benefits of the 
medication were discussed with the patient, and the patient 
demonstrated good understanding of the discussion.

3. He is at maximum medical improvement from his lumbar strain 
injury.  He did aggravate his pre-existing degenerative disc 
disease but we have maximally treated that aggravation so he is
as good as I can get him now so I have declared his at maximum
medical improvement.

4. As far as his work restrictions, I do not think his aggravation of 
degenerative disc disease justifies permanent restrictions.  However,
because of the multilevel nature of his pre-existing degenerative 
disc disease I would think it would preclude him from heavy demand
category work so I would recommend he not push, pull or lift 
frequently greater than 30 pounds and this is justified based on his
pre-existing degenerative disc disease.

5. There is a 0% permanent impairment rating.
6. I think most of the findings on the MRI are more consistent with 

degenerative phenomena. (CX #2, p. 7-8).

On December 22, 2007, the claimant was seen at the emergency room of UAMS with

complaints of low back pain radiating down the right leg which he attributed to the August 2007,

compensable injury in the employment of respondent. (CX #2, p. 9-25).  On June 12, 2008, the

claimant was seen at the emergency room of St. Vincent Health System for his complaint of low

back pain and radiating right leg pain.  The emergency room records relative to the afore visit

reflects a diagnosis of herniated and bulging discs. (CX. #2, p. 26-31).
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On August 4, 2008, the claimant was initially seen by Dr. Harold H. Chakales pursuant to

a Change of Physician Order.  After reciting a history of the claimant’s injury and previous

medical treatment relative to same, the August 4, 2008, clinic note reflects, in pertinent part:

Mr. Johnson has not sought chiropractic care for his condition.  Physical
therapy has not been of benefit.  He has had three epidural injections by
Dr. Sprinkle and states these were helpful.  There is no history of previous
back or neck surgery. 

*       *       *

PHYSICAL EXAMINATION:
Physical examination shows a large, well-developed male.  Examination
of the back shows straightening of the lumbar lordosis with limited motion.
Forward flexion is 20 degrees.  There is 5-10 degrees lateral flexion.  No
hyperextension.  There is no atrophy of the thigh or calf.  The sciatic stretch
is positive on the right side at around 30 degrees, and positive at around
70 degrees on the left.  Knee and ankle jerks are hyporactive.  EHL intact.

DIAGNOSIS:
1. Lumbar disc syndrome with right-sided radiculitis/radiculopathy.

  
DISCUSSION:
I will review his medical records and see him in 1 week.  I have prescribed
pain pills and muscle relaxers. (CX. #2, p.33).

 The claimant as again seen by Dr. Chakales on August 11, 2008.  The office note relative to the 

afore visit reflects:

Mr. Johnson comes in.  He is symptomatic again.  I have prescribed pain
pills and muscle relaxers.  I have injected the trigger point with lidocaine
and cortisone.  He has restriction of motion of his back greater than 50%.
The siciatic stretch is positive at 35 degrees on the left and 50 degrees on
the right.  Reflexes are diminished at the knee and ankle.  He has weakness
of the left EHL.  I will see him again in 4 weeks. (CX. #2, p. 34).

Following his review of the claimant’s prior pertinent medical records, Dr. Chakales authored a 

August 19, 2008, correspondence to respondents regarding the claimant as well as his 
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recommendations for further treatment:

.    .    .   This gentleman suffers an injury to the lumbar spine.  He 
has a small central herniation of the lumbar spine.  He states he is 
unable to work at this time.

My recommendations for this gentleman would be to obtain a functional
capacity evaluation and an EMG of his back and both legs to determine
if there is any motor involvement.  He should be returned to see me for
evaluation.  If his condition fails to resolve, he would be a suitable 
candidate for lumbar discography to see if the pathologic disc can be 
determined.  At the present time he is still temporarily totally disabled.
(CX. #2, p. 36).

When seen by Dr. Chakales on September 10, 2008, the claimant had not undergone the

previously recommended functional capacity evaluation or the EMG.  The claimant’s physical

findings were unchanged.  Dr. Chakales provided the claimant medication and scheduled a follow-

up visit in six (6) weeks.  The September 10, 2008, office note noted that the claimant was still

not working, and that a WC hearing was scheduled for October 10, 2008. (CX. #3, p. 39).   

On October 13, 2008, the claimant underwent the EMG.  The claimant was again seen by

Dr. Chakales on October 22, 2008.  The office note of the visit reflects:

He has pain in the right leg down to the foot, as well as pain in his
low back.  He most likely is a surgical candidate.  We will consider
him for discography and possible lumbar fusion.  The EMG and 
functional capacity evaluation have been done, so I can write a final
report on him.  He has an 11th grade education and has done heavy 
manual labor all his life.  He was a professional truck driver and I do
not believe he could return to that type work. (CX. #3, p. 39).

The claimant was next seen by Dr. Chakales on December 17, 2008.  In a January 27, 2009, 

correspondence to the claimant’s attorney Dr. Chakales outlined his contacts with the claimant, 

as well as his assessment of the claimant’s complaints and treatment recommendations:

.   .   .  He continues to complain of the same problems of persistent, 
chronic low back pain and persistent sciatica.  I felt he was a suitable
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candidate for lumbar discography at multiple levels to determine the
pathologic levels.  The most recent visit of December 17, 2008, at which
time he was still symptomatic.  The insurance company apparently has
requested a third opinion, which is fine.  I have recommended Mr.
Johnson return to see me in 4-6 weeks. (CX. #3, p. 41).

On March 24, 2009, the claimant underwent a fluoroscopic guided lumbar discogram at 

the Pain Center.  The report of the afore study reflects, in pertinent part:

IMPRESSION:

The patient complained of multiple concordant levels.  The most concordant
level is at the L4-L5 level with associated radiographic abnormality with 
immediate extravasation and full-thickness annular tear.  The next concordant
level is at the L3-L4 level with also a contained annular tear posteriorly.
Mild concordant levels were noted in the remainder of the examined disc
interspaces. (CX. #3, p. 43).

In a April 1, 2009, correspondence to the claimant’s attorney Dr. Chakales relayed the results of 

the claimant’s lumbar discogram and status regarding medical treatment:

.   .   .  The discogram was abnormal at L3-4, L4-5, and L5-S1.  He also 
had some problems at the L1-2 level.  I believe the most pathologic discs
are L3-4, L4-5, L5-S1.

Mr. Johnson is having severe, intractable sciatica in the right leg.  He is 
potentially a suitable candidate for surgical intervention.

Mr. Johnson is scheduled for an independent evaluation by Dr. Edward
H. Saer.  I will have Mr. Johnson return in four weeks following that
evaluation. (CX. #3, p. 45).

The claimant was evaluated by Dr. Edward H. Saer, a Little Rock orthopaedic surgeon,
on April 17, 2009.  The report relative to the afore evaluation reflects, in pertinent part:

The patient indicates that he worked as a truck driver and injured
his back around August 31, 2007.  He tells me that he was driving a
truck that had a problem with the air seat.  He could control the air
as long as he had one hand on the valve, but if he let that hand go to 
put both hands on the wheel, the air left the seat.  He did this all the 
way from Oklahoma to Amarillo and developed pain afterwards.  His
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records, however, indicate that he injured his back reaching into the 
trailer to pull a pin to separate the truck from the trailer, felt a pop, 
and had sudden back pain.

He has had persistent pain in his back.  He describes it now as a constant
pain that is both sharp and dull.  He has shooting pain down the lower
extremities.  Initially, this involved primarily the right lower extremity,
but he has had more trouble on the left side recently. 

He is generally worse if the sits, stands for a long time, bends, lifts, or
does almost any work.  He is better if he lies down.  He indicates that 
he has been using a cane.  When he goes to Walmart, he rides a motorized
cart. 

*       *       *

PHYSICAL EXAMINATION:
He is 6 feet 4 inches, 240 pounds, pulse 83.

He is a tall, well-developed African American man, who is alert, oriented,
and cooperative.  He is able to get up and down from the exam table
without assistance.  He walks normally.  He came in with a cane but walk
well without it.  He is able to heel-and-toe walk alternately.

He stands erect with no list.  His back is not particularly tender.  Contours
are relatively normal.  He does not have a list.  When I ask him to localize
his back pain, he points to pretty much the entire lumbar spine.

Back motion is slightly limited in all directions.  He does not have any 
acute spasm, though.

His lower extremities are symmetric with no distal edema.  Pluses are
intact.  He has a small scar just below the joint line medially on the 
right knee.

Hip motion is relatively good bilaterally, but he reports back pain with
movement of the hips, more so on the left than the right.

Reflexes are absent at the knees and ankles.  There is no clonus present
at the ankles.

Motor function appears intact n the lower extremities.  Sensation to pin 
is intact, as well.  Straight leg raising maneuvers cause pain in the back,
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more so with elevation of the left leg than the right.  He does report some
pain down the left leg, as well.

RADIOGRAPHIC REPORT:
I do not have any plain films to review.  Films taken by Dr. Sprinkle have
been checked out.

MRI films are not available.  I did review the report of the study done at
St. Vincent North.

Diskogram and post-diskogram CT were viewed on disc.   .   .   .

ASSESSMENT:
The multilevel degenerative changes he has clearly pre-existed his injury.
Most likely, he had a lumbar strain or sprain with aggravation of his pre-
existing degenerative disk disease.

RECOMMENDATIONS:
I doubt that there is any surgical treatment on this gentleman that is going
to relieve all of his symptoms.  I would recommend nonoperative 
management of him. (CX. #3, p. 46-48).

In a May 29, 2009, responsive correspondence to respondents’ attorney, Dr. Saer relayed 

regarding the claimant:

.   .   .  I agree with Dr. Sprinkle’s assessment that he was at MMI on 
December 19, 2007.

As far as nonoperative management goes, I think it would be reasonable
for him to see a rehab doctor, not a pain management doctor (per say 
because I do not think further procedures or injections are likely to be of
significant benefit).  I would suggest he get involved in an active back
program and review his medications, and then continue that on his own.
(RX. #1, p. 4).

The medical evidence in the record reflects that when seen by Dr. Chakales on May 6, 

2009, the claimant was advised to remain off work. (CX. #3, p. 49).  
 
After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical records and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 28, 2007, the employment relationship existed among the parties when

the claimant sustained a compensable injury to his low back while earning wages sufficient to

entitle him to workers’ compensation benefits at the rate of $504.00/$378.00, for temporary

total/permanent partial disability.

3. The claimant was temporarily totally disabled for the periods commencing 

September 7, 2007, through December 19, 2007, and August 4, 2008 continuing through the end

of the healing period, a date to be determined.  

4.  The evidence preponderates that the treatment recommendations of Dr. Harold H.

Chakales are reasonably necessary in connection with the treatment of the claimant’s August 28,

2007, compensable injury.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of August 28, 2008.

6. The respondents have controverted the claimant’s entitlement to the payment of 

temporary total disability benefits subsequent to December 19, 2007, and medical treatment as

recommended by Dr. Harold H. Chakales.

CONCLUSIONS

The compensability of the claimant’s August 28, 2007, low back injury is not disputed. 

Claimant maintains that as a result of the low back injury he remains within his healing period and

correspondingly entitled to temporary total disability benefits as well as continued medical
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treatment as recommended by his authorized treating physician, Dr. Harold H. Chakales. 

Respondents take the position that all appropriate workers’ compensation benefits to which the

claimant is entitled have been paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.  As noted above,

the compensability of the claimant’s August 28, 2007, low back injury is not disputed.  Claimant

asserts that as a result of the August 28, 2007, injury he is entitled to continued temporary total

disability benefits subsequent to December 19, 2007, as well as further medical treatment as

recommended by Dr. Harold Chakales.

Additional Temporary Total and Medical Benefits

While it is undisputed that the claimant suffered from pre-existing degenerative disc

disease prior to the August 28, 2007, compensable injury there is no evidence in the record to

reflect that the degenerative disc disease was symptomatic or required medical treatment prior to

the compensable events.  In workers’ compensation law, the employer takes the employee as he

finds him, and employment circumstances that aggravate pre-existing condition are compensable.

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

disease or infirmity does not disqualify a claim if the employment aggravated, accelerated or

combined with the disease or infirmity to produce the disability for which compensation is sought. 

St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

In addition to noting the presence of multilevel degenerative changes in the claimant’s

back which pre-existed the August 28, 2007, compensable injury, the diagnostic studies disclosed
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posterior annular tears at L3-L4 and L4-L5 with some internal disk disruption at L4-L5.  The

October 11, 2007, identified a small central herniated disc at L4-5, causing spinal stenosis.  Based

on the diagnostic studies Dr. Chakales concluded that the claimant has spinal stenosis, L4-5, with

a bulging disc causing compression.  

The claimant has remained symptomatic since the August 28, 2007, compensable injury. 

While under the care and treatment of Dr. Brent Sprinkle, D.O., claimant underwent a

conservative course of treatment which included oral medications and injections.  At the time of

his last visit with Dr. Sprinkle, December 19, 2007, the notes of the office visit reflect that the

claimant “really dose not want to consider surgery”.  Once the claimant indicated that he was not

interested in surgery Dr. Sprinkle deemed him at maximum medical improvement.

The evidence clearly reflects that the claimant continued to experience symptoms

attributable to the August 28, 2007, injury subsequent to his final visit to Dr. Sprinkle on

December 19, 2007.  Indeed, the claimant was seen at the emergency room of UAMS on

December 22, 2007, for the afore complaints.  Also the claimant was seen at the emergency room

of St. Vincent Health System on June 12, 2008, for complaint attributable to the August 28,

2007, injury. 

The claimant was initially seen by Dr. Harold H. Chakales on August 4, 2008, as a result

of a change of physician request.  The record discloses that while under the care and treatment of

Dr. Chakales additional diagnostic studies were recommended, and eventually performed, to

include an EMG, functional capacity evaluation, and discogram.  Further, the claimant underwent

an additional injection pursuant to the directions of Dr. Chakales in an effort to address his

continuing complaints and symptoms.  Following the lumbar discogram the evidence reflected that
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the claimant was having severe, intractable sciatica in the right leg, and Dr. Chakales was of the

opinion that he was a potential suitable candidate for surgical intervention.

The claimant was evaluated by Dr. Edward H. Saer, III, on April 17, 2009.  Dr. Saer does

not dispute the objective findings generated by the diagnostic studies.  Further, while Dr. Sear

opined that surgical treatment on the claimant would “relieve all of his symptoms”, he did

recommend “nonoperative management”in terms of further treatment.  In clarifying the

“nonoperative management”, Dr. Saer recommended that the claimant see a “rehab doctor”, not a

pain management doctor, as well as an active back program. In recommending against a surgical

treatment option, Dr. Saer agreed with Dr. Sprinkle in terms of the claimant’s maximum medical

improvement date of December 19, 2007.     

The evidence preponderates that while the claimant had multilevel pre-existing

degenerative disc disease, he was not receiving medical treatment relative to same prior to August

28, 2007.  Indeed, there is no evidence in the record to reflect that the claimant was symptomatic

prior to the acknowledged compensable August 28, 2007, injury.  Further, the claimant had

successfully passed employment physicals and was gainfully employed as a truck driver without

physical restrictions or limitations on his on his employment activities prior to the compensable

injury in the employment of respondents.  It is noteworthy that the evidence identifies two (2)

distinct work-related incidents which serve as the basis for the present claim, a malfunctioning

seat and the removal of a pin from the fifth wheel.

Ark. Code Ann. §11-9-102 (12) defines the healing period “as that period for healing of an

injury resulting from an accident”.  Objective medical findings are not required to find that the

claimant’s healing period continues. Chamber Door Industry, Inc. v. Graham, 59 Ark. App. 224,
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956 S.W.2d 196 (1997).  The healing period ends when the employee is as far restored as the

permanent character of the injury will permit. High Capacity Products v. Moore, 61 Ark. App. 1,

962 S.W.2d 831 (1998). 

In the instant claim, the evidence clearly preponderates that there was a point in time while

under the care and treatment of Dr. Sprinkle that the claimant relayed a lack of interest in surgical

treatment in connection with the August 28, 2007, compensable injury.  At the time the claimant

had undergone a series of epidural injections, however remained symptomatic.  At was at that

juncture, December 19, 2007, Dr. Sprinkle deemed the claimant at maximum medical

improvement.  Dr. Sprinkle clearly relayed of the claimant at the time of the December 19, 2007,

visit, “we have maximally treated that aggravation so he is as good as I can get him now so I have

declared him at maximum medical improvement”.

As note above, the claimant was seen at the emergency room of UAMS for complaints

associated with and attributed to the August 28, 2007, compensable injury on December 22,

2007.  Likewise the claimant was again seen at an emergency room in June 2008, for the same

complaints.  

By the time the claimant came under the care and treatment of Dr. Harold Chakales on

August 4, 2008, the evidence discloses that he was agreeable to surgical treatment as a option in

connection with the treatment of his compensable injury.  In considering either the surgical

treatment or a rehab physician with a back program, clearly further in the way treatment is offered

and recommended in the treatment of the claimant compensable injury which may improve the

underlying conditions.  Accordingly, once the claimant became agreeable to surgery, which would

improve the underlying condition, in the treatment of his compensable injury, he again entered his
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healing period.  

A claimant is entitled to temporary total disability during his healing period if he shows by

a preponderance of the evidence that he had a total incapacity to earn wages.  Carroll General

Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (`1996).  The evidence preponderates that

the claimant remained under active medical treatment subsequent to August 4, 2008, while either

awaiting approval for diagnostic studies or authorization to proceed with surgery.  The claimant

has not worked since September 2007, when he initially sought medical treatment in connection

with his compensable injury.  

The evidence discloses that when released by Dr. Sprinkle on December 19, 2007, as

having reached maximum medical improvement, while an impairment rating was not provided,

restrictions were placed on the claimant’s employment activities.  The claimant filed for and

received unemployment compensation benefits subsequent to December 19, 2007.  The evidence

also reflects that claimant received unemployment compensation benefits during the period

August 4, 2008, through September 2008, and again from January 2009 until his benefits were

exhausted.  

The claimant has sustained his burden of proof by a preponderance of the evidence that he

was temporary totally disabled and within his healing period for the period August 4, 2008, and

continuing to a date to be determined.  Respondents have controverted the claimant’s entitlement

to temporary total disability benefit subsequent to December 19, 2007.

Ark. Code Ann. §11-9-508 (a) requires the employer to provide such medical service as

may be reasonably necessary in connection with the employee’s injury.  Whether a medical

procedure or device is reasonable and necessary is a question of fact to be decided by the
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Commission.  Air Compress Equipment v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).

The evidence disclosed that the claimant suffers from severe, intractable sciatica in the

right leg.  Dr. Chakales, the claimant’s treating physician, who has reviewed the claimant’s prior

pertinent medical records as well as the results of subsequent diagnostic studies, has expressed the

opinion that the claimant is a suitable surgical candidate.  It is undisputed that the claimant has

remained symptomatic and restricted in his physical capabilities as a result of the August 28, 2007,

compensable injury.  There is no evidence in the record to reflect that Dr. Chakales has opined

that surgical treatment will eliminate all of the claimant’s symptoms.  Dr. Saer has not opined that

surgery is unreasonable or unnecessary, only that it would not relive all of the claimant symptoms. 

A claimant may be entitled to on-going medical treatment after the healing period has

ended, if the medical treatment is geared toward management of the claimant’s injury.

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  As noted above, the

evidence preponderates that the claimant remains within his healing period and that further

treatment will improve his condition.  In the instant claim, the claimant’s treating physician has

noted that the claimant is a suitable candidate for surgical treatment.  The evidence preponderates

that the treatment recommendations of Dr. Chakales are reasonably necessary in connection with

the treatment of the claimant’s compensable August 28, 2007, injury.   Respondents have

controverted the claimant’s entitlement to further medical treatment as recommended by Dr.

Chakales.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total
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disability benefits at the weekly rate of $504.00, for the period commencing September 7, 2007

through December 19, 2007, and August 4, 2008, and continuing through the end of the healing

period, a date to be determined.  Said sums accrued shall be paid in lump without discount. 

Respondents may claim credit for sums heretofore paid toward the afore.  Respondents may also

claim a credit for the unemployment compensation benefits the claimant received subsequent to

August 4, 2008.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses in connection with the treatment of the claimant’s

compensable injury of August 28, 2007, to include the treatment recommendations of Dr. Harold

H. Chakales.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    


