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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On March 23, 2009, a pre-hearing conference was conducted

in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Teresa Jenkins -  the claimant, Sharisse Perkins, and Crystal Trapp,

coupled with medical reports, photographs, and other documents comprise the record in this
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claim.

DISCUSSION

Teresa Jenkins, the claimant, with a date of birth of September 20, 1967, has a high school

education with some post-secondary education in English, elementary education with a minor in

physical education.  The claimant was employed for nine (9) years with North Mississippi Rural

Legal Services Family Assistance, where she started as a case secretary and concluded her

employment as a paralegal. While the claimant did not achieve a degree, she does have two (2)

years experience in the Rosedale, Mississippi school district.  The claimant was in the ministry full

time, pastoring a church along with her husband in El Dorado, Arkansas.   

The first job the claimant took after leaving teaching was in the employment of

respondent, which she commenced on August 1, 2007.  Respondent is a clothing store

specializing in jeans and urban clothing, although it also sells other merchandise.  The store sells

men, women, and children clothing.   

Claimant and her husband opened a church, Royal Priesthood, in Blytheville, Arkansas, in

January 2009, however she receives no compensation for same.  Claimant’s testimony reflects that

her duties at the church include ministering the Gospel, and teaching classes on Tuesday and

Wednesday nights.  Claimant asserts that the afore does not entail any physical activities.

The claimant commenced her employment with respondent-employer in August 2007, as a

part-time sale associate.  On November 1, 2007, claimant was promoted to the position of second

assistant, and in December 2007, to the position of first assistant.  On July 2, 2008, claimant

became the store manager in the Blytheville store of respondent-employer.  The testimony of the

claimant reflects, regarding her duties and responsibilities as store manager:
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Duties and responsibilities are to make sure that the store is in 
proper operational order; making sure that the schedules were made out;
making sure that the employees under me perform their job duties; making
sure I have the store up to standard when audit - time for audit; making
that all of our displays pretty much were in order - like I said, for the audit
- and, not only that, but on a weekly basis, we would change out our walls; 
we would - every two (2) or three (3) months, we would get a plan-a-gram
so I would have to make sure that all of the color schemes were set in the 
proper order; and make sure that, basically, the full functioning of the store.
(T. 41).

The claimant was paid $28,000.00, annually and testified that she had received a $2,000.00, raise 

three (3) months following her promotion as store manager.  Claimant testified that as store

manager she could not work under forty-five (45) hours per week, and that she typically worked

from fifty (50) to sixty (60) hours per week to make sure that her store was in order.  

In terms of the greatest number of hours she worked per week, claimant estimated that

same at eight-one (81) to ninety (90) hours one week.  Claimant’s testimony reflects, regarding

periods of long working hours:

When we had - we were preparing for inventory - I got off one
morning about one thirty (1:30).  I had to make sure that all of our stickers
were put up around the walls when we took inventory, so I would get off,
sometimes eight-thirty (8:30) - well, I would get off until - usually get off
about nine something, until Ms. Crystal made me - told me to stop staying
at the store so late. 

But, at first, I wasn’t clocking in because - until she called me to 
make sure I clocked in, so that, if something happened to me while I was on
the clock, you know, it would be legitimate that I would be cared for, because
I - if I go in and work off the clock, then if something happened to me, the
company would be in trouble and I wouldn’t be covered because I wasn’t 
clocking in when I was going in the store.  (T. 42-43).

The claimant testified regarding the breaks that were available to her as store manager:

Sometime I will take an hour break.  It depends on - most of the time,
I open the store, so I couldn’t leave or do - I couldn’t even go to the bathroom
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unless the store was completely - I’d had to run back there, but I didn’t even
really take hour breaks unless I had another manager come in.  Usually, I 
would schedule my managers to come in, except for, like, Mondays, I would
have them come in at twelve thirty (12:30), so we could get freight out,
but usually, the [they] would come in at two-thirty (2:30).  Matter of fact,
the first assistant would come in from, like, two thirty (2:30) to seven 
thirty (7:30). 

Yeah, if the store wasn’t busy.  If the store was busy and I was on 
break, they would call me.  I would leave off of break and come back.
(T. 43-44).

Claimant testified regarding her job duties of preparing the schedule:

Usually, I will take my schedule home and do it when I get off work
and - cause we have a certain time we’ve got to have it back to Ms. Crystal’s
office, and so, what I would do, during the course of my day - it’s kind of 
hard to run the store and make out the schedule, so I would take my schedule
home, make it out at home, and bring it back the next morning and make sure
I had it faxed into her office. (T. 44).

Claimant maintains that while at work and on the clock, other than the time she found to take her 

break, she did not spend any time sitting down.

Claimant testified regarding the specific tasks she performed with regard to the walls of 

the store and the placement of products:  

Okay.  As Sharisse was explaining, we have walls - and I don’t know 
how high the ceiling is, but you have to get up - if you were adjusting the bars;
if you are just taking clothes down, you can just take the clothes down with the 
poles.  But if I - on Monday, if I get shirts, and if the shirts are different, we 
have to get up there, adjust my bars up and down to make sure that - cause if 
we don’t, and they come in and we get audited, we’ll get points counted off.
So, I would have to go up on the bar, adjust the bars, set them, and then make 
sure that, like, if we had shirts on there behind it, I would have to put a bar, if 
I dropped pants below.  And then you would have another bar that would 
probably run nothing but - like, if the pants are on the bottom, then I’d have 
to run pants all the way around the wall, in section one.  And then, under that,
it will be a little lower bar, and we would run pants - whatever we ran on the
bottom from the top, we would have to make sure that the walls matched.
And then, it would be, like, three (3) sections, so if I folded the wall, they 
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should mirror each other.  So, if I adjusted a bar on this side, I would have to
make sure that, on this end of the wall, in the junior section, that this bar is
adjusted.  Everything has to be lateral.  We had two (2) inch bars and four
(4) inch bars, and we had the face back, so we had to make sure everything
was perfectly aligned on our walls. (T. 45-46).

The freight for the store comes in on Monday and immediately the process of changing out the

walls begin.  Claimant elaborated regarding her role in the afore process:

I would receive the freight in, and- we have - we cannot leave 
boxes on the floor when we go home at night.  So, before we leave, we
are actually - or, before the shift closes down, the boxes have to be totally
broken down and set out back.  We cannot leave open boxes, you know, 
clothes boxes.  Now, there were times that we would have to put them in
dressing rooms if our shipment would be that we could leave them, but, 
most of the time, I stayed there until we broke the - except for when we got 
excess excess, till we got all the boxes broken down, then we would put 
our freight in the clothing boxes, and I pretty much would break all my 
boxes down, making sure that my closes were put in boxes so that my first
assistant, second assistant, or my associate would begin to finish them. (T. 46-47).

Claimant continued, with respect to the handling of the freight:

After we get the freight in, then we stack them, and then they’ll -
we’ll put them out the back - out of the little - our storage room - and we 
would process - that’s when we would sensor, and as we’re sensoring, 
we’ve got to make sure we’re watching the floor, we’re making sure we’re 
handling the customers, making sure we’re running the cash registers, 
because as a manager, most of the time, nobody’s in the store with you, but
you, until the evening.

And so, you would have to all of these; then, after you get them 
sensored, then we would hang them on our hangers, and we have rolling 
racks, so we would put them on the rolling racks, and then we would begin
to place them the process of placing clothes is, all the old - like, last week’s
shipment, we take it down; and then, this week’s shipment, we put up on 
the wall. 

So, it was a constant process of putting up, taking down, and putting 
on the rack, cause we have to pull off the wall, put it on the rack, and then, 
when it’s all clearanced, we’ll take it off the rack and put it in on .   .    .
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Okay.  Well, that’s what I did.  That’s what I would do, because, 
like, Sharisse started in October; and, when she came in, I would have them
sensoring, but I would do all my walls in the place, because I - I’m a 
workaholic; I’m gonna get - that’s my fault, cause Ms. Crystal would tell
me to go home or stop working so hard, because I worked myself crazy,
but I would make sure my walls were in tact, because I wanted that when
she walked in the store, that it be the best store in the district.  We’ve kind
of got a competition thing going on with the stores, and competition things
going on with our audits, so I would go the extra mile to make sure that my
store looked the best . . .  or was the best. (T. 47-48).

Claimant describes herself as a perfectionist in the discharge of her employment duties.  With 

respect to the walls, the claimant testified:

Usually, on Tuesday, once we start sensoring, we’ll start outside, 
putting up the clothes, as we’re sensoring.  What we do, we sensor, and 
then we put out.  So, if I’m putting out, if I do the juniors, cause I try to 
separate my stuff.  I would separate juniors, men’s, women’s, and children’s,
so, because juniors is the first thing people see when they walk by, even -
we have to make sure that our displays are good when they walk by - I 
would always work on the front of the store, first, which is my junior section.

I would get my junior section done - all the top - across the top - 
because what you put on the wall is what you sell.   If I can match up pants,
shirts, and jewelry, and somebody walks in, then they’ll buy the whole 
outfit, just from me - what I put on the wall.  (T. 49).

The claimant attributes the injury which serves as the basis for the present claim to her

activity of climbing up and down the ladder at work in the discharge of employment duties.  On a

typical Tuesday when placing clothing from the freight on the wall, claimant’s testimony reflects

regarding the amount of time on the ladder:

It depends on the flow of the store.  It was - like, if nobody came in 
the store, I would constantly go up and down the ladder, up and down the 
ladder, getting my displays done.  But, if I have to stop and wait on a 
customer - like, Mondays and Tuesdays were pretty slow.  We get busy, like,
Friday - Thursday nights, Fridays and Saturdays are our busiest times, cause
they do a lot of clubbing - so, Monday, Tuesdays, and Wednesdays are my
time to get the displays together and get them out before the crowd came in
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the store. (T. 49-50).

The testimony of the claimant reflects that on Tuesdays and Wednesdays she spent most of her
time on the ladder making sure the displays were done.  

In describing the size of the Blytheville store she managed claimant testified:

You can’t see.  It’s a nice-sized store.  It’s - I’m trying to compare
it with a store that I’ve seen.  It’s not one of our bigger stores, cause it’s
not a metro, but it is a nice-sized store.  I don’t know the square footage
of it. (T. 51).

Claimant’s testimony reflects that she has gone to other stores of respondent-employer to 

perform specific tasks:

To go in and to help - I helped open two (2) stores, and the other
one I went into, I went in to - because we have a John Cato visit - who, 
Mr. Cato is our owner.  So, they called - they sent me in to - I revamped 
all the walls, revamped everything in the store, as far as the wall displays,
for them.

We opened - South Haven, I believe, it was in April [2008], so
I went down there for two (2) weeks.

*       *       *

The next thing I did was to Pine Bluff, and that’s where - I think
I did forth (40) hours in three (3) days, because we were pushed for time
to try to get the store together for Mr. Cato’s visit. 

I can’t remember the date.  I don’t know if it was August or September.
I think it might have been August of ‘08.  All this was in ‘08. (T. 51-53).

Claimant testified that she also work on a Little Rock opening of a store in the 

September/October 2008 time frame.  Claimant’s testimony reflects, regarding the Little Rock 

opening:

This was, like, four (4) - I came three (3) or four (4) days - three (3)
days, three (3) or four (4) days. (T. 53).
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Claimant testified about the amount of time she spent on the ladder while working on the above 

openings and the Cato visit:

In South Haven, the first week, after - once we got the truck 
unloaded and sensored, I did the whole children’s section, which took 
up the remaining time.  The first day, we unloaded.  I think it was that 
Tuesday - Monday or Tuesday.  Once we got the truck unloaded and 
everybody got it sensored, then I spent pretty much all the time getting 
the children’s - the infants, the toddlers, and the girls and boys, and I 
did all the wall displays, and that was pretty much all my time spent doing
the walls. (T. 54).

Claimant testified that the first week at the South Haven was spent preparing the store for

opening, which included doing the displays, and did not entail interruptions to assist customers

since the store was not open for business.  The second week entailed selling merchandise at the

store.  The claimant was also assisting in the opening of the Little Rock store during the same

time, devoting three (3) to four (4) days to same. 

 The credible testimony reflects that the claimant was on her feet and moving about the

entire time.  Claimant noted that prior to her employment with respondent-employer she had

never had a job that required her to be on her feet all day or which caused stress to her ankle

going up and down ladders.  Further, the testimony of the claimant reflects that she had not been

engaged in any activities other than work which caused her to be on her feet constantly and placed

stress on her ankles.

Claimant denies ever experiencing problems with her ankles prior to her employment with

respondent-employer.  Claimant offered:

No, sir, not with my ankles.  I had some swelling in my feet
due to - because I was anemic and high blood - had high blood pressure
back in , I think, March of ‘03, and that’s the only thing I’ve ever even
had with my feet. (T. 56).
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Claimant specifically denies ever having any problems with her Achilles.  Claimant’s testimony

reflects that she first noticed symptoms involving her ankles in July or August 2008, explaining:

I woke up one morning .   .   .

And I woke up one morning in the bed, and I got - stepped off
the side of my bed, and my feet wouldn’t move.  And I literally almost
hit the floor, and my husband grabbed me, and so I was, like, something
is wrong with my feet, I can’t move them.  And so then, but, after I started
- he put me back on the bed, and I began to just flex my feet, flex them
and flex them.  And that was in my house, and I began to walk, and then
it was okay.  And so, I just figured - I didn’t know what was wrong.  I 
didn’t think anything of it.  I mentioned it - I did tell them that it was 
bothering me, but I kept on, you know, I had to go to work. (T. 56-57).

Claimant described the initial experience as her feet locking up.  Claimant testified that she also 

experienced pain symptoms while flexing her ankles during the initial incident.  Claimant 

continued to work her full schedule following the initial onset of symptoms.  Claimant testified 

regarding the progression of her symptoms:

Well, the more that I worked, my feet would begin to stiff up, so
I would take off my shoes at work.  I couldn’t even keep my shoes on, so 
my feet would - it was like I would walk, but it was like this (indicating).
I couldn’t - nothing would bend.  I was still walking, but I couldn’t bend.
And so, I would kick my shoes off, just to try to get some relief, but I didn’t,
working, and so, as it progressed, I went back to the doctor.  I told Ms. 
Crystal that I was having problems in September [2008] when she came for
an audit.  And I had a doctor’s appointment in November [2008], and when
I went to the doctor, I found out that I had - I had mentioned it to my doctor
and told him that my legs was hurting, and when I went in November, she 
diagnosed me with acute bilateral . . . (T. 58-59).

Claimant testified that she first went to the doctor on November 19, 2008, for complaints

attributed to her work activities.  In explaining why she did not go to the doctor earlier, following

the onset of symptoms in August 2008, while she continued to work, claimant testified:

I was committed to my store, and it was- the only time, really, I 
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think, that I really ever took off from my store was when my dad died.  
And you know, when he died, I came back - right after - I think he died 
that day, I think the next couple of days, I came back to work and worked,
cause that was my way of dealing with my father passing. (T. 59).

Claimant testified that when her feet reached the point that she was unable to move them she 

sought medical treatment from her family physician, Dr. Pirtle.  Regarding her course of 

treatment by Dr. Pritle, claimant’s testimony reflects:

She tried - on the 19th, when she tried to bend it back, and it 
wouldn’t go back, she gave me some pain - some kind of pain pills
- I can’t remember what it was - it was, like, three (3) or four (4) pain
pills.  And then, she called my - she got on the phone immediately 
because of how far they were sticking out, and she called over to
Jonesboro, I believe it was, and she was saying that they said that I 
was about to rupture my Achilles. (T. 60).

The claimant was referred by Dr. Pritle to Dr. Coates, a Jonesboro podiatrist.  

While under the care of Dr. Coates the claimant underwent an MRI scan and was

prescribed some physical therapy.  The claimant has been in physical therapy since December

2008.  Claimant testified regarding the physical therapy:

I was going every three (3) - three (3) times a week, here - not
here, it was in Blytheville - in Blytheville, until it started burning my -
it burnt real bad. 

It burned - the treatment - the kind the hospital was giving me -
burnt the back of my Achilles real bad. 

The medicine that was injected - so, he changed me to Dr. Tracy
Jones, I believe that’s her name, and then, I went to her.  The last time I
went to her was in April of this year. (T. T. 61).

Claimant maintains that further physical therapy is being scheduled by Dr. Pirtel with Tracy 

Jones, the physical therapist.  Claimant testified that Dr. Pirtel is keeping her off work while she 

remains on medical leave.  The claimant was seen by Dr. Birtle on April 14, 2009, and on May 28,



11

2009.  Claimant had a pending scheduled appointment with Dr. Pirtel for Tuesday, June 2, 2009.

Regarding her earnings since being off on medical leave from the employment of

respondent-employer, the testimony of the claimant reflects:

It’s a sitter job.  It’s an elderly couple that’s eighty-four (84) and 
eighty-two (82) years old, but they, basically, can get around themselves.
But they need twenty-four (24) hour watch, cause he’s in the first stages
of dementia.  And so, basically, I sit there with them some days, or if they
need to go to the store, I take them to the store. (T. 64).

Claimant denies that she perform other services for the elderly couple such as cooking or

cleaning.  Claimant explained that the happened to get the job by virtue of being a friend of Jamie

Reuter, who is the daughter of the elderly couple and works for Mississippi County:

She actually called me one day, because I’m a pastor, and she said,
Ms. Teresa, she said, do you know anybody that can sit with, you know, my 
parents - I’m looking for someone to sit and she said that, I know, because 
you’re a pastor, you know, you’ve got people in your congregation.  She 
said, but I would love somebody that I could depend on, and so she asked me, 
she said, do you mind sitting a few days with them. (T. 65).

The testimony of the claimant reflects that in her sitting capacity with the elderly couple she is not

on her feet, but rather pretty much sits at a table and on occasions get up and walk in the room

where they are.

In describing the contents of photographs contained in the record, claimant’s testimony

reflects that they depict her feet and the condition same, with her Achilles tendon protruding. 

Regarding the duration of the bump on her Achilles, claimant testified:

Since, I guess, November - when I really recognized it was when I
set my doctor’s appointment, and that was in November.  She got me in in 
November, so it’s been protruding since November. 

These [photographs] were taken after I went to the doctor.  I think
it was in November - might have been right when I went there - to the doctor
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- maybe a week or two (2) after that.  But, when I went back on my other
check-up appointment.  (T. 66) (CX 2A and 2B).

Claimant testified that her right ankle is worse since the photograph was taken, however the left

ankle is not as bad.  Claimant opined that the physical therapy has helped.  With respect to her

present symptoms, claimant testified:

Like now, I’ve got them propped up here, because if I hang them 
too long, they’ll freeze up again.  So, I’m constantly flexing them.  So, if
I, like, ride from, like, we rode over from Jonesboro this morning here, 
then when I got out of the car, they were stiff, so I have to constantly keep
them moving or I won’t be able to really just walk like I normally walk. (T. 67).

During cross-examination, the claimant acknowledged that she continues to have problems

with her Achilles tendons even though she has not worked for seven (7) months, noting that they

never went down.  Claimant testified that if she stays off her feet with them elevated they get

better.  Claimant continued:

Yes, sir, I elevate them, but when I elevate them, they still swell.
If I elevate them too long, or if I leave them down too long, they still - the 
area back here (indicating), is still the same. (T. 68-69).

Claimant’s testimony reflects that the “locking-up” has gotten better, however the swelling has

not gone down.  Claimant noted that the swelling is not in her ankles but her Achilles noting that

she does not have ankle problems but Achilles problems.

The claimant acknowledged that she is taking high blood pressure medication, Hyzaar, and

Thentamine for weight loss.  Claimant also takes Allegra for allergies and Kaden for potassium,

and Magnesium.  Claimant is 5'8" tall and weights between 260 and 265 pounds.

Claimant acknowledged the her job in the employment of respondents entailed several

tasks, to include unloading freight, putting the merchandise/clothes up on racks and running the

clothing store.  Claimant’s testimony reflects regarding the various tasks comprising her job
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duties, “ we do the same thing all week”. (T. 72).  Regarding her use of the ladder, the testimony

of the claimant reflects:

There is stuff up high that I can’t reach, but I use the ladder
to re-set the walls.  If a customer comes in and wants something down,
we use the poles; but when I am re-setting my walls, which is on a 
continuing basis, is when I go up and down the ladder. (T. 73).

Claimant testified that she re-set the walls on a weekly basis.  Regarding the frequency of re-

setting the wall during one (1) day, the claimant’s testimony reflects:

Well, we have to change out, so it’s as we get the merchandise
and unpack , we would have to make sure - say, for instance, if last
week, I had a long shirt up there, and this week, I’m putting a short shirt
up there, then I have to go up the ladder, re-set the bars, so that the shirt
is not touching the bar, and then put, maybe, a pair of pants behind it, so 
it was on a continual basis, and each one of these walls has, like, one (1),
two (2), three (3), four (4) separate sets.  And then we have three (3) walls
- like, juniors has three (3) walls - one (1), two (2), three (3).  Then you 
still - then the men’s depart is one (1), two (2), three (3), four (4); one (1),
two (2), three (3), four (4); one (1), two (2), three (3), four (4); and each 
one of those - that’s four (4) walls for the men.  The children have- the 
boys have one (1), two (2); one (1), two (2), three (3); the girls have one 
(1), two (2), sometimes three (3), it depends on how we break the bars up;
and then the plus, I have to - pretty much have to mirror the juniors 
department.  

No, sir.  I was just about - we had all week to change our, so it was
continual.  It never - you never stopped - it was always repetitious. (T. 73-74).

Claimant’s testimony reflects that the ladder was at least a seven (7) foot ladder with wheels on it 

that is rolled around the store.  The ladder has steps instead of rungs.    Claimant testified 

regarding her use of the ladder in discharging her job duties on a regular basis:

Not on Mondays, cause Mondays was usually us processing our 
shipment; so, usually Tuesdays I’m on that ladder until I get, you know,
till I come down, to wait on my customers.  After we’re sensoring, I’m
putting them up.  Then I’ll come back down, make sure what we’re working
on, go back up, put the stuff up, come back down, wait on the customers;
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sometimes customers stay in there fifteen (15), twenty (20), sometimes
some stay in there an hour.  So, if they stay in there, I have to be within 
view of my store to make sure I’m able to monitor them.  But, as long as
they’re gone, I’m right back working to make sure I get my stuff out. (T. 75-76).

Claimant noted she waited on customers in between placing merchandise on the wall until 

another employee arrives, at which time she is free to work on the wall constantly:

Yeah, at two-thirty (2:30), when I bring my second assistant in,
I might take a break; some days, I get it - it depends on what we had 
going on - and if I do take a break, I’m immediately going, and that’s 
what I’m doing until the store closes, if I’m there till the store closes. (T. 76).

The testimony of the claimant reflects that she did not use the ladder at all on Mondays, and only

during the mornings on Friday and Saturday.  Claimant’s testimony reflects that the amount of

work on the wall by other managers was limited:

No.  Very seldom did I let my managers - cause they didn’t know
- they were new.  When Ms. Sharisse was hired in and Crystal Pelm 
(phonetic) was hired in , I was under-staffed.  We - I had just gotten rid of 
a - my first - well, didn’t get rid of her - she walked out on us - Ms. Linda
walks out on us, and so we were under-staffed.  We had nobody else.  And
so I had to - in the process of that, I was trying to train them on how to do
the wall, so they didn’t have, rally, now, Sharisse would go up and use the
pole, but they would not go up on the ladder and move the bars up and 
down - I always did that. (T. 77).

 Regarding the number of bars in the store, claimant testified:

Huh-uh - that’s twenty (20) - and you might have - in one section,
you might have ten (10); and around the whole store, you might have any-
where from two to three hundred (200 - 300) bars hanging there, because
we’re putting clothes up on them across the top . .   .and across the bottom.
(T. 77-78).

The claimant testified regarding work performed on the wall while on the ladder, noting that 

once she finishes the work with the bar and brackets she comes down step, gets more 

merchandise and toes back up:
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Right - it depends on where we have it.  If we have freight in the
back, we go to the back.  If we have it in front of the dressing room - 
cause we have - it depends on where you’re sensoring at.  If I have 
another manager on duty, then, as the store manager, I have to be up
front.  So, if I’m sensoring right in the front door, the front - our 
requirement is to be in the first one-third (1/3) part of the store.  So, 
if clothes are over here - depends on where you’re sensoring at- you
have to go over there to get the clothes and bring them back or, if I’ve
sensored over in the junior section - I usually try to sensor where I was
- what walls I was working on, so it wouldn’t be so strenuous on me.
But, if we couldn’t - if we have to move the stuff back to the back, 
then we would have to walk to the back where we had somebody 
stationed to sensor at, cause we have to watch our store to keep shop-
lifters, cause we have shoplifters real bad. (T. 78-79).

Regarding release dates in the medical record to return to work, and specifically the April

20, 2009, report, claimant testified:

I went back to the doctor and then she looked at my feet again 
and said I was not released to go back.  I told her - I told her that if I 
wasn’t back by 4/12, they were gonna terminate - they sent me an FMLA
paper and told me if I did not come back by 4/12, that they would terminate
my employment and it would be voluntary termination.  So, when I went
- I went back, trying to get her to release me because I didn’t want to lose 
my job.  I love my job.  And when she looked at my feet, she said, no, Ms.
Jenkins, I can’t let you go back.  I would be less than a professional to let
you go back with this going on with your feet, because I wanted to come
back.  I even called Ms. Crystal once and asked her, Crystal, please just 
let me come back in the store, cause that’s just how adamant I was about 
my job.  (T. 79-80).

Claimant denies that she was contacted by Ms. Crystal Trapp, the district manager for

respondent-employer, on April 20, 2009:

She did not contact me.  She has not talked to me - we talked
- we had one (1) conversation, and I was upset with her because she had
promoted someone in my position without talking to me about it.  After
that, she never talked to me again. (T. 80).

Claimant acknowledged that she moved to Jonesboro in February 2008.  Claimant maintains that
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the move to Jonesboro did not prevent her from working at the Blytheville store of respondent-

employer:

Yes, I was.  I told Ms. Crystal I would drive back and forth every
day.  As a matter of fact, we had give plans to try to move a Jonesboro
store.  I told Ms. Crystal I would drive back all the way - cause my husband
works in Blytheville, so it wouldn’t be a problem. (T. 80-81).

Regarding employment in her former areas of work, claimant’s testimony reflects that the

work she performed as a paralegal was at a time when certifications were not required, and that

any attempt to venture in that field today would require further education and certification. 

Further, claimant noted the adverse impact of her injury on prolonged sitting.  (T. 82-83).  

The claimant’s current treatment for her Achilles complaints is physical therapy.  Claimant

testified that she is also performing home exercises:

Well, I do - the stretching of the sheath - to keep them - because
she - the physical therapist said, and Dr. Coates said, that if I don’t keep
them flexed, then that tendon is gonna tighten back up and once it tightens
back up, I’ll be in the same state I was in and they don’t want to go in and
do surgery because if they do surgery , they might mess my feet up worse
than what they are.  At least I have mobility in them now, some. (T. 84).

Claimant’s testimony reflects, regarding the pace in which climbed the ladder to work on 

the wall:

Well, pretty much, it’s just - you constantly - it’s a constant thing.
We don’t - we try to get - we have a deadline to get our freight out. 

And so, we have to get as much done in the course of a day as 
we can, cause we work with limited hours.  And so, working with what 
you have, you have to make sure that you are continually moving.  You
can’t - we don’t have time to just go up the ladder and say, okay, I’m gonna
take my time.  We go - I will have to go up there, go up the ladder, make
sure I’m doing - I’m a - Ms. Crystal says I’m a workaholic, so I’m going
to go up, do what I’ve got to do, come back down, go back up and do what
I have to do. (T. 84-85).
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Sharissee Lauren Perkins testified that she has been employed in the Blytheville store of

respondent-employer since October 11, 2008.  Ms. Perkins was hired as second assistant and is

not a first assistant manager.  Regarding the number of employees in the store at the time she was

hired, Ms. Perkins’ testimony reflects:

I mean, there was three (3) other managers, Ms. Jenkins was the
manager, the first shift, and I was second, and there were two (2) more
cashiers. (T. 10).

Ms.  Perkins provided a description of the physical lay-out of the Blytheville store:

When you first walk in, on the right side, we have the junior section;
on the left side, we have the adult sections; and in the back - on the - way
in the back, on the right side, is the men’s department; and on the left side
is the children’s - the boys and girls - they’re put together. (T. 12).

The testimony of Ms. Perkins reflects that the store is encircled with three (3) levels of bars on 

the walls.  Regarding the spacing of merchandise on the walls, Ms. Perkins testified of the policy 

of respondent-employer:

We have to make sure that there is really no white wall showing.
We have to have our wall space arranged to where it’s even and every-
thing, and there’s no white wall showing. (T. 13).

The testimony of Ms. Perkins reflects that she does not use the ladder to change out the wall. Ms.

Perkins acknowledged that there are occasions when she does use the ladder:

I hate it, but I have to do it.  But, if we - if it’s just a matter of 
changing out the mannequins, the clothes, I don’t - there’s no point to 
get on the ladder.  I just get a pole, get them down, lift the mannequin, 
and put it back up there.  But, if we have to change, like, sometimes we
have to change - we have the have a certain thing in the wall - we have
to make it, you know, so it fits, and we have to change the bars, lower the
top - top to bottom, so, I have to, you know, get on the ladder.  But that’s
not often, though. (T. 17-18).

Ms. Perkins explained the decision regarding the lay-out of the store’s displays:
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It actually depends on - we have these - it’s like a plan-a-gram that
we have . . . we have to fit in - every store has to have - has to follow that
plan-a-gram, whatever . . . and we have to, like, if we have to have certain
things on the wall, like shorts or capris, we have to make it to where it fits
where there’s no whit wall showing, where everything is . . .  you know, 
organized. (T. 18).

The testimony of Ms. Perkins reflects that new inventory goes up on the wall while the old 

inventory is moved out to the floor.  The testimony reflects that new inventory or shipment is 

received every Monday, and that efforts are made to have it out on display by either Wednesday 

or Thursday.  Ms. Perkins testified:

Sometimes we don’t really get to finish.  I mean, we try to get it 
done, but, if we don’t the time or, you know, if we don’t have - , , we 
have to make sure we know, pay attention to our customers, so, sometimes
we don’t even get to get a chance to do it. (T. 19).

Ms. Perkins started working for respondent-employer in October 2008.  Regarding the

amount of time she worked for respondent under the claimant’s supervision before the claimant

ceased working, Ms. Perkins’ testimony reflects:

I remember it being November, and she had to leave.  November
8th comes to my head - I’m thinking that’s the day that she either went to
the doctor or something, but I do know in November, that she went off -
that she went for medical leave. (T. 20).

The testimony of Ms. Perkins reflects that she worked under the claimant’s supervision of

approximately one (1) month; that the claimant was involved in changing out the wall; and that

the claimant used the ladder in changing out the wall.   

Regarding the claimant’s departure, Ms Perkins’ testimony reflects:

I know it was something with her ankle.

She really didn’t - she was saying that she though it came from 
the ladder . . .going up and down the ladder. I didn’t really know. (T. 22).
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Crystal Arlene Trapp, a district manager for respondent-employer for five (5) years, was

the district manager of the Blytheville store where the claimant worked.  Ms. Trapp has been

employed by respondent-employer since 1993.  Ms. Trapp testified:

Yes.  I visit the stores, generally once a month.  Since this, we
discussed some management changes, I did see her, two (2), sometimes
three (3), four (4) times a month. (T. 87).  

Ms. Trapp described the “ladder” as a set of stairs that roll around on wheels, which is graduated

and almost like a A-frame.  Ms. Trapp testified regarding the duties of the store managers of

respondent-employer:

They’re required to do the day-to-day operation of the store, which
is opening and closing; it’s the customer service, which is priority, and 
that’s what we spend the majority of our time doing; we’re also required 
to process the shipments; take markdowns; make sure that the visual 
presentation of the floor is correct. (T. 88).

Ms. Trapp’s testimony reflects that she has seven (7) stores in her district, although she

has ten (10) in the beginning, and that during the time of the claimant’s employment she has nine

(9) stores.  Ms. Trapp acknowledged that one of her primary duties was going to the stores and

making sure they were doing what that should be doing.  The afore visits were characterized as

audits, which were done monthly.  Regarding the claimant’s audits, Ms. Trapp’s testimony

reflects:

Oh, wow.  As far as her audits were, I honestly cannot recall.
Ms. Jenkins ran a very nice store, as well as - she has - our standards
are pretty much the same throughout the district and the store.  Most
of my stores are very nice stores.

She did turn that store around and so, typically, her scores were 
very good. (T. 92).

Ms. Trapp described the claimant as a very hard worker.  With respect to the specifics of the 
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claimant’s activities as manager when she was not there during an audit, Ms. Trapp testified:

As far as in that specific store . . . when I’m not there, no, I can’t
tell you what’s happening.  I can tell you in my district, because I am in
a store, you know, the entire week.  We all have the same protocol in 
every store, with the same standards, and we have the same day-to-day
tasks.  I can also say that, in the Blytheville store, the walls are not as 
tall as a lot of my stores - meaning, the ladder accessibility is not as great
as it would be if I went into some of my other stores. (T. 93-94).

Ms. Trapp concedes that the claimant’s job required the to be on her feet and moving around.

Regarding her knowledge of the claimant’s complaints or problems with her Achilles, Ms.

Trapp testified:

I did enter her store on several occasions, and - surprise visits
and non-surprise visits - and Teresa would not have her shoes on.

I did address that since, from my standpoint and from protecting
her feet, because when you’re on the concrete, I know, after seventeen (17)
years of retail, that you’ve got to have something to catch the traction.  So,
you know, we did have long discussions about her finding some shoes that 
she can wear.  (T. 95).

Ms. Trapp asserts that the claimant’s explanation for her absence of shoes was “discomfort in her

feet”.  (T. 95).  Ms. Trapp concedes that the claimant was having problems with her feet.

The medical in the record reflects that the claimant was seen on November 19, 2008, at

the Mississippi County Primary with complaints of edema to bilateral ankles by Dr. Valencia

Andrews-Pirtle.  The report of the visit reflects entries of “bilateral Achilles - - - - very tender

Achilles nodules” and “Achilles Tendinitis”.  The report also reflects “must take off work”.  The

claimant was seen on follow up on December 8, 2008 by Dr. Andrews-Pritle.  Examination of the

lower extremities reflects the entry “bilateral tender nodules (Achilles), and a referral to Dr.

Coates as well as directions to remain off work.  (CX. #1).
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On December 9, 2008, the claimant was seen by Dr. William G. Coates, DPM, pursuant to

the above referral.  The report of the visit reflects, in pertinent part:

HPI: 41-year-old female referred by Dr. Valencia Andrews-Pirtile in 
Osceola for evaluation of these knots that came up on the back of her
heels.  States she was a paralegal, had a relatively sedative job, began
working retail and is on her feet 12-14 hours a day and up and down a
ladder.  Approximately September she started noticing these bumps or 
knots on the back of her Achilles tendon, and had progressive soreness
over the next 2-3 months, now very painful.  Has tried anti-inflammatories,
no modification in shoes to date.  No additional complaints.  Relates no
trauma, injury, increased activity, exercise programs, or rather radial-
heeled shoes.

*       *       *

OBJECTIVE FINDINGS: Patient does demonstrate a thickening within
the Achilles tendon bilaterally, 4-5 cm proximal to its insertion into the 
calcaneus.  No erythema or ecchymosis.  No nodule, just a thickening.  She 
does demonstrate an equinus deformity with attempted forced dorsiflexion.
It is painful with palpation.  RADIOGRAPHIC FINDINGS: AP, lateral,
oblique do show a retrocalcaneal exostosis bilaterally without any spurring
noted, otherwise unremarkable.

ASSESSMENT: 1.   Achilles tendonitis, bilateral.
2.   Retrocalcaneal exostosis, bilateral.

PLAN:   Examination and evaluation this date.  Reviewed nature of 
pathology with patient.  Discussed at length, I feel this is simply inflammation
of the tendon.  It is probably secondary to increased activity, however, it is
possible that she could have a partial tear in this area.  We are going to set 
her up for an MRI of her Achilles tendon to see if this is simply thickening
or a possible tear.  This will dictate our treatment, how aggressive we are 
with regard to her physical therapy.  Will contact her with the results and
with treatment from that point forward. (CX. #1).

The claimant was again seen by Dr. Andrews-Pirtle on January 5, 2009, at which time the

office note of the visit reflects, “continue physical therapy, no work until 2/9/09, and patient really

needs to rest the Achilles or risk rupture”.  The April 14, 2009, clinic note of Dr. Andrews-Pirtle
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reflects regarding the claimant, “ I believe this patient’s Achilles tendonitis was caused by her

prolonged ladder climbing and working-----“ . (CX. #1).

Responsive to inquiries from the claimant’s attorney, Dr. Andrews-Pirtle responded in the

affirmative that it was her belief, based on the history taken from the claimant together with her

clinical findings that the claimant’s employment activities were the major cause of the diagnosed

bilateral Achilles tendonitis; that the same was cause by rapid repetitive motion to a reasonable

degree of medical certainty.  (CX. #1).  The record also reflects the presence of off-work excuses

authored by Dr. Andrews-Pirtle regarding the claimant commencing November 19, 2008, and

continuing through the claimant’s last visit.

On December 12, 2008, the claimant underwent MRIs of her heels which disclosed

changes consistent with chronic Achilles tendinitis, but no specific evidence of an acute

exacerbation.  The record also reflects the presence of photographs of the claimant’s lower

extremities, ankles, depicting swelling of the Achilles area. (CX. #1)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim, 

and the employment relationship existed at all times pertinent, to include November 19, 2008,

during which time the claimant earned wages sufficient to entitle her to weekly compensation

benefits of $385.00/$289.00, for temporary total/permanent partial disability.

2. On November 19, 2008, the claimant sustained an injury in the form of bilateral 
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Achilles tendinitis, arising out of and in the course of her employment, which rendered her

temporarily totally disabled for the period commencing November 20, 2008, and continuing

through February 1, 2009.

3. The claimant has been temporarily partially disabled since February 1, 2009, and 

correspondingly entitled to temporary partial disability benefits pursuant to Ark. Code Ann. §11-

9-520, through the end of her healing period, a date to be determined.  

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of November 19, 2008. 

5. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that she sustained injuries to her Achilles tendon within the course 

and scope of her employment which required medical treatment and rendered her totally

incapacitated from engaging in gainful employment subsequent to November 19, 2008.  Claimant

seeks corresponding temporary total disability and medical benefits as well as controverted

attorney fees.  Respondents controvert the compensability of this claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993 in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

The claimant commenced her employment with respondent-employer on August 1, 2007,

and by July 2008, had attained the position of manager of the Blytheville store of respondent-

employer.  There is no evidence in the record to reflect that the claimant experienced difficulties

with her lower extremities prior to August 2007, employment with respondent.  Further, there is
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no evidence in the record to reflects that the claimant sought or required medical treatment

relative to her lower extremities prior to her employment with respondent.

The credible evidence in the record reflects that as manager of the respondent’s Blytheville

store, the claimant was responsible for maintaining the wall of the store in accordance with the

policy/protocol of respondent.  Inclusive in the afore was changing out the clothing on a weekly

basis, and the same covered the Tuesday through Thursday time period.  During the afore, the

claimant climbed the ladder to change out the bars, as well as the clothing.  There is credible

evidence in the record to reflects that the claimant worked in preparing several other stores for

opening during the pertinent time period.  Additionally, there is not a dispute in the record

regarding the amount of time the claimant devoted to preparing the stores for opening or the

degree and pace of her activities in doing so, to include the amount of time on her feet and

climbing the ladder to arrange clothing.

Compensability

A compensable injury is defined, in pertinent part, as:

An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of occurrence,
if the injury is caused by rapid repetitive motion.

Ark. Code Ann. §11-9-102 (4)(A)(ii)(a) (Supp. 2007).  Further, Ark. Code Ann. §11-9-102

(4)(E)(ii), provides:

For injuries falling within the definition of compensable injury
under subdivision (4)(A)(ii) of this section, the burden of proof
shall be by a preponderance of the evidence, and the resultant 
condition is compensable only if the alleged compensable injury
is the major cause of the disability or need for treatment.
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There is not a dispute regarding the nature of the claimant’s employment duties as manager of the

Blytheville store of respondents.  Claimant credibly testified regarding her activities of climbing

the ladder to change out clothing as well as the bars around the store.  Further, the evidence

disclosed that the claimant’s activities were increased when she assisted in the opening of new

stores and preparing a store for the visit of owner of respondent.  Although the claimant’s

activities on the ladder, in terms of changing out bars and arranging clothing, may have been

interrupted to assist customers while working in her own store, the credible evidence reflects that

the walls were change out over the Tuesday through Friday time-frame, which required rapid

actions as well as repetitive motion.  In preparing the opening of the new stores there were no

interruptions to assist customers, nor was the same the case in preparing the store for the visit by

the owner.   

In the instant claim, the claimant has sustained her burden of proof by a preponderance of

the credible evidence that she sustained bilateral Achilles tendinitis as a result of rapid repetitive

motion climbing the ladder/stairs within the course and scope of her employment and that the

compensable injury is the major cause of the resulting disability and need for medical treatment. 

Respondents have controverted the compensability of this claim in its entirety.

Temporary Total Disability

The evidence preponderates that the claimant sustained compensable scheduled injuries in

the form of bilateral Achilles tendinitis.  Once the claimant sought and obtained medical treatment

on November 19, 2008, she was directed to remain off work by her treating physician.  An

employee who has suffered a scheduled injury is entitled to receive temporary total or temporary

partial disability benefits during her healing period or until she returns to work.  Wheeler
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Construction Co., v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

On or about February 2009, claimant, while still within her healing period, commenced

earning wages sitting for an elderly couple.  The credible evidence disclosed that the claimant is

on her feet a minimum amount of time in discharging the sitting duties.  While the claimant has

been usable to earning her regular wages due to medical restrictions on her physical activities

while remaining within her healing period, she has nevertheless been cable of earning some wages. 

Ark. Code Ann. §11-9-520, provides:

In case of temporary partial disability resulting in the decrease of the
injured employee’s average weekly wage, there shall be paid to the 
employee sixty-six and two-thirds percent (66 2/3 %) of the difference
between the employee’s average weekly wage prior to the accident and
his or her wage-earning capacity after the injury.

The claimant has sustained her burden of proof by a preponderance of the evidence that

she remains within her healing period as a result of the November 19, 2008, compensable

schedule injury and off work as a result of same through February 1, 2009, entitling her to the

payment of temporary total disability benefits.  Further, the claimant remained within her healing

period on and subsequent to February 1, 2009, as a result of her compensable scheduled injuries,

and incurred a decrease in wage-earning capacity entitling her to the payment of temporary partial

disability benefits.  Respondents have controverted the claimant’s entitlement to workers’

compensation benefits.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide all medical treatment

that is reasonably necessary for the treatment of a compensable injury.  What constitutes

reasonable and necessary treatment under the afore provision is a question of fact fo the
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Commission.  Air Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).

In the instant claim, the claimant has undergone various diagnostic studies objectively

evidencing the injury to the bilateral Achilles tendons.  In the treatment of the compensable

schedule injuries, claimant has been provide medication, and physical therapy and had medical

restrictions imposed on her physical activities.  The evidence preponderates that the treatment

rendered to the claimant by her treating physicians has been reasonably necessary in connection

with the treatment of her compensable bilateral Achilles tendinitis.  Respondents have

controverted this claim in its entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $385.00, for the period commencing

November 20, 2008, and continuing through February 1, 2009.  Further, respondents are ordered

and directed to pay to the claimant temporary partial disability benefit pursuant to Ark. Code Ann.

§11-9-520, for the period commencing February 1, 2009, and continuing through the end of her

healing period, a date to be determined.  Said sums accrued shall be paid in lump without

discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses, to include medical related milage, growing out of

the claimant’s compensable injury of November 19, 2008.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,
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until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

      

   

 

     


