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STATEMENT OF THE CASE

On September 1, 2009, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted on July 2,

2009, and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1”, and made a part of the

record without objection, subject to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including February 27, 2007.
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3) The claimant's compensation rates are $504.00 per week for

temporary total disability and $378.00 per week for

permanent partial disability.

4) The parties agreed to reserve the issue of wage loss.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable thoracic back

injury by specific incident on February 27, 2007.

2) Whether claimant sustained a compensable cervical injury by

specific incident on February 27, 2007.

3) If compensability is overcome, whether claimant is entitled to

medical treatment, attorney's fees, and an impairment rating.

At the full hearing, claimant contended that he sustained a compensable

back and neck injury caused by specific incident on or about February 27, 2007,

when a board fell from above and struck him on the head.  The claimant contends

he is entitled to reasonable and necessary medical treatment pursuant to Rule

30, including but not limited to all the providers listed in the prehearing

questionnaire.  The claimant contends that all benefits have been denied and an

attorney's fee is appropriate.  The claimant contends that he is entitled to a 12%

whole body impairment rating assigned by Dr. Rutledge on March 11, 2008.  The

claimant reserves all issues not outlined herein.

Respondents contended at the full hearing that the claimant did not sustain

a compensable injury, and that he has no objective medical findings.  Further,
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respondents contend that the rating from Dr. Rutledge is not valid because it was

not based on the Fourth Edition AMA Guides and not based on objective medical

findings.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable thoracic back

injury by specific incident on February 27, 2007.

4) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable cervical injury by

specific incident on February 27, 2007.

5) Since the claimant has failed to prove compensability, all

other issues outlined herein are rendered moot.

DISCUSSION

The claimant, age 53, was working as a brick mason for the respondent
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employer on February 27, 2007.  The claimant testified as follows regarding the

February 27, 2007, incident that allegedly caused him compensable injuries in

his neck and thoracic back:

Q Okay.  Did any of those boxing matches result in any kind of

damage to your spine or your cervical spine – 

A No.

Q – your neck?

A No, no.

Q Never had to go for medical treatment after boxing?

A No, not after boxing.  Now, in – I want to say '76, I got – I

received a broken nose.

Q Okay.

A I had to go to the hospital for that.

Q Now, in February, this other worker dropped a board, and it

fell on your hard hat; is that right?

A Yes.  Hit me in the head, yeah.

(T. p. 29, lines 4-16)

The claimant testified as follows regarding his symptoms immediately after

the February 27, 2007, incident:

Q Okay.  Well now, what did you feel after the board hit you?

What kind of problems were you having with your body?

A Okay.  Well, when it first happened, like I said, it knocked me
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down, and it took me a minute to kind of gather together my

thoughts and everything.  You know, everything – I didn't have

too much of a – I had like a numb feeling, you know.  But like

over a period of time, it kind of came back to where I felt like

myself.   And I had a headache off the top, which I still kind of

have those every now and then, not as bad as it used to be,

but I still get them.

(T. p. 21, lines 3-12)

The claimant testified that following the incident he went to the emergency

room, treated with Concentra through March of 2007, and then ultimately went to

Forest Park Medical Center where he came under the care of Dr. Rutledge.  The

medical records show that on February 27, 2007, the date of the incident, the

claimant went to the Saint Vincent Health System emergency room where he was

treated for his pain symptoms, given Toradol and released with instructions to

follow up with his primary care physician.  (Cl. Ex. 1, pp. 2-13)   The medical

records show that on the following day, February 28, 2007, the claimant treated

at Concentra with complaints of pain in his head, neck, back, arms and legs.  (Cl.

Ex. 1, p. 14)   Concentra diagnosed the claimant with “cervical strain” and found

that the claimant tested “normal for all cervical dermatomes bilaterally. Palpation

of the involved area reveals mild tenderness without evidence of spasm.” (Cl. Ex.

1, p. 17)   The claimant continued to treat with Concentra through March 5, 2007,

under the diagnosis of “cervical strain.”  (Cl. Ex. 1, p. 26)

On March 5, 2007, an MRI of the claimant's cervical spine was conducted
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which found the following impression:

1. Low-grade to intermediate grade rightward spondyloarthropathy at

C2-3, C3-4 and C4-5 with moderate asymmetric left foraminal

narrowing at C6-7.

2. Please see above report for additional and pertinent negative

findings as well as level by level analysis.

(Cl. Ex. 1, pp. 27-28)

Ultimately the claimant came under the care of Dr. W illiam Rutledge.  The

medical reports from Dr. Rutledge between May 30, 2007, and September 4,

2007, primarily show that Dr. Rutledge diagnosed the claimant with cervical and

thoracic strain.  (Cl. Ex. 1, pp. 34-42)   Dr. Rutledge referred the claimant for

physical therapy through the Orthopedic Rehabilitation and Specialty Center.

The claimant continued to treat with Dr. Rutledge through January 7, 2008.  Dr.

Rutledge in his final reports indicated that the physical therapist “feels that he can

be discharged, but return in the future if necessary.”  Dr. Rutledge finally

diagnosed the claimant with a compression injury and assigned the claimant a

12% whole body impairment rating pursuant to the AMA Guides to the Evaluation

of Permanent Impairment, Fifth Edition.  (Cl. Ex. 1, pp. 58-59)   The claimant

contends that as a result of the February 27, 2007, incident he sustained

compensable injuries to his thoracic and cervical spine and is entitled to all

related medical treatment and a 12% whole body impairment rating plus

attorney's fees.
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ADJUDICATION

In order to prove a compensable injury that is the result of a specific

incident that is identifiable by time and place of occurrence, a claimant must

establish (1)  proof by a preponderance of the evidence of an injury arising out

of and in the course of his employment ; (2) proof by a preponderance of the

evidence that the injury caused internal or external harm to the body that required

medical services; (3) medical evidence supported by objective findings

establishing the injury; and (4)   proof by a preponderance of the evidence that

the injury was caused by a specific incident and is identifiable by time and place

of occurrence.  Ark. Code Ann. § 11-9-102(4).  If the claimant fails to establish by

a preponderance of the evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied.  Mikel v. Engineering

Specialty Plastics, 56 Ark. App. 126, 938 S.W .2d 876 (1997).

Respondents contended that the claimant did not sustain compensable

injuries and contended that the claimant did not have objective medical evidence

to support his alleged injuries.  The claimant's cervical MRI performed on

March 5, 2007, does show cervical and thoracic biforaminal narrowing and

cervical spondyloarthropathy.  Although those findings are primarily degenerative

in nature, they are however objective findings.

The exhibits show, and by the claimant's own testimony, he sustained a
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compensable neck injury back in 1999.  The exhibits contained herein found at

Respondents' Exhibit No. 2 show that the claimant's previous cervical

compensable injury in 1999 resulted in a 5% whole body impairment rating.

Clearly, the claimant has had previous cervical problems.

The primary concern in my analysis of the evidence is whether the claimant

has proven by a preponderance of the evidence that his degenerative type

condition arose out of and in the course of his employment with the respondents

on February 27, 2007.  It is well settled that the claimant has the burden of

proving the job relatedness of any alleged injury, without the aid of any kind of

presumption in his favor.  Farmer v. L.H. Knight Co., 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof that the claimant must meet is by a

preponderance of the evidence.  

After considering the medical evidence and all other credible evidence in

the record, I find that the claimant has failed to prove by a preponderance of the

evidence that he sustained either a compensable thoracic spine injury or a

compensable cervical spine injury by specific incident on February 27, 2007.  It

is a stretch to say that the claimant even has medical evidence supported with

objective findings of acute injury that arose by specific incident on February 27,

2007.  It is even more of a stretch to find that the claimant's degenerative

conditions found in his thoracic and cervical MRI arose out of and in the course



ROBERT JACKSON - F702848

-9-

of his employment with the respondents on February 27, 2007.  The claimant is

53 years of age and has had previous cervical problems which resulted in his 5%

whole body impairment rating in 1999.  I simply cannot find that the claimant's

current degenerative conditions arose out of and in the course of his employment

with the respondents on February 27, 2007.  The claimant testified that he had

a previously herniated disc in his neck which required surgery in 1999.  (T. p. 19,

lines 8-15)

I do note that twice in the medical records Dr. Rutledge makes reference

to muscle spasms in the claimant's neck; however, muscle spasms are first

mentioned as contained in Dr. Rutledge's report of June 26, 2007, and is not

mentioned in his physical examination.  Rather, it appears any complaints of

muscle spasms were reported by the claimant but not actually observed.  (Cl. Ex.

1, p. 39)   In addition, there are other reports that specifically rule out any

evidence of spasms.  (Cl. Ex. 1, p. 17)

In summary, the doctors primarily assessed the claimant with a cervical

and thoracic sprain with subjective complaints of pain.  The only objective

medical evidence of injury is the degenerative conditions found on the claimant's

MRI.  I cannot find that the claimant has proven by a preponderance of the

evidence that his degenerative conditions arose out of and in the course of his

employment with the respondents on February 27, 2007.  Therefore, I find that
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the claimant has failed to prove by a preponderance of the evidence that he

sustained either compensable cervical or thoracic injuries by specific incident on

February 27, 2007.

Since the claim was found not to be compensable, the issues of medical,

attorney's fees, and impairment rating will not be discussed.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

he sustained either compensable cervical or thoracic spine injuries arising out of

and in the course of his employment with the respondents on February 27, 2007.

Therefore, this claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


