
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F506113

CHARLIE L. JACKSON, EMPLOYEE CLAIMANT

SMITH BLAIR, INC., EMPLOYER RESPONDENT

TRAVELERS INDEMNITY COMPANY,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 18, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Texarkana, Miller County, Arkansas.

Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

The respondents were represented by Mr. Nelson V. Shaw, Attorney at Law,

Texarkana, Texas.

STATEMENT OF THE CASE

On September 29, 2009, the above captioned claim came on for a hearing

in Texarkana, Arkansas.  A prehearing conference was conducted on May 19,

2009, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1” and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including September 24, 2003.

3) The claimant's compensation rates are $348.00 per week for

temporary total disability and $261.00 per week for

permanent partial disability.

4) The claimant reached maximum medical improvement on

June 28, 2004.

At the full hearing, the parties agreed the following issues would be

litigated:

1) Whether the claimant sustained a compensable back injury

on or about September 24, 2003.

2) If compensability is overcome, whether the claimant is

entitled to temporary total disability benefits, temporary partial

disability benefits, all associated medical treatment, and

attorney's fees.

3) Whether the claimant is entitled to permanent partial disability

benefits.

4) Whether the claimant is entitled to wage loss disability

benefits in excess of the permanent impairment.

5) Intoxication defense.

6) Notice defense.

At the full hearing, the claimant contended the following:

1) That he sustained a compensable back injury on or about

September 24, 2003.

2) That he should be awarded temporary total disability benefits

and/or temporary partial disability benefits for the periods to

be determined by the Commission, including whether the
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claimant initially reached maximum medical improvement and

subsequently entered a new healing period.

3) That the medical treatment the claimant has had on his back

since September 24, 2003, has been reasonable, necessary,

and related to the compensable injuries such that

respondents should be ordered to pay for the same.

4) That the claimant is in need of additional medical treatment.

5) That the claimant should be awarded permanent partial

disability benefits associated with his injuries.

6) The claimant contends that he is entitled to temporary total

disability benefits from the date of injury through June 28,

2004.

7) The claimant contends that he has been assigned a 5%

impairment rating to the body as a whole for permanent

partial disability and at a minimum he should be entitled to at

least 5% in permanent partial disability benefits.

8) That he is entitled to wage loss disability benefits in excess

of his permanent impairment rating.

9) W ith regard to the intoxication defense, claimant contends

first that the rebuttable presumption did not arise in this case;

however, in the event that the Commission should find that

the rebuttable presumption did arise, claimant contends that

factually he will overcome the rebuttable presumption.

Respondents contended the following at the full hearing:

1) Claimant did not sustain a job related injury on September 24,

2003.

2) That the claimant did not timely submit to a drug test as

required by employment rules at the time of the alleged job

related injury.
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3) Claimant was found to have drugs in his system at the time of

the alleged on the job injury contrary to A.C.A. § 11-14-108

and Commission Rule 36.

4) Claimant did not give notice to respondents as required by

A.C.A. § 11-9-701.

DISCUSSION

The claimant has contended that he sustained a compensable back injury

on September 24, 2003.  The claimant testified that at the time of the accident he

was a forklift operator, grinder, and shot blast operator.  Even though the claimant

performed three job duties for the respondent employer, the claimant testified that

he was performing his shot blast duties at the time of his alleged compensable

injury.  The claimant testified as follows regarding the September 24, 2003,

incident which caused his allegedly compensable back injury:

Q Back to September of 2003.

A Yes, sir, but it was a big coupling that I was putting in, and as

I was pushing it in – 

Q W as it on something or were you pushing it on the floor?

Help us understand when you say pushing it – 

A No, sir.  I had hung it.

Q Had what?

A Had hung it on a hook.  The tree wasn't on there, I had just

had it hung on a hook, and they had some other gadgets that

we used to hang big parts like that, if they was too big, you
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know, to go in on the tree.  I was pushing the part in and I had

done it before, you know, I had done it numerous times

before, but I had pushed the part in once and then I brought

it back out, but when I brought it back out to turn it, because

the shot blast would damage the part if you didn't handle it

correctly, so I brought it back out and when I brought the part

back out of the machine to turn it, the shot, those little b-b's

that I was saying about, that shot blast that cleans the parts,

well, the parts holds those b-b's themselves, so when you pull

that part out of the machine, b-b's is just all over the floor.

And most of the time we will be kind of careful because we

know that, you know, you can slip, and when I pulled the part

out and turned it and then when I was pushing it back in, the

jack that it was hanging on, it kind of stalemated itself, like I

had to adjust it or shake it to get it back on track to push it in.

I was pushing it and it stalemated itself, and in the process of

pushing the part back in I slipped and I did kind of a split type

slip and I fell back.

(T. pp. 20-21, lines 7-25 & 1-13)

Q Let me try to make this fairly simple.  When you slipped and

fell, what did you hit?

A I fell back against the pallets versus a steel pole that was

there, and I just slipped and fell back.

Q So did you just hit the pallet or did you go all the way to the

floor also?

A Yes, sir.  Basically I hit the pallets and went to the floor, but

my let, this leg here – 

(T. p. 23, lines 14-22)

The claimant testified that at the time of the alleged fall there were no

witnesses.  The claimant testified that the fall did hurt, but that he “kind of blew
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it off,” and never reported the incident to a supervisor during that shift.  (T. p. 24,

lines 5-17) The claimant testified that the following day, with continued pain, he

reported the incident to his supervisor, Derrel W alraven.  The claimant testified

that after he reported the incident a report was filled out and the claimant was set

up a doctor's appointment for Friday, September 26, 2003.  The claimant testified

that he was instructed to go see a Dr. Stussy.  The claimant testified that when

he reported to the doctor's office, he was instructed that a urine sample would be

needed for a drug test.  The claimant testified that he was unable to go to the

bathroom and the record reveals that at that point someone from the doctor's

office contacted Mr. John Silvey who was the human resource manager for Smith

Blair, Inc., at the time of the claimant's alleged compensable injury.

The record shows that Mr. Silvey went to the doctor's office with Gatorade

in hopes that it would help the claimant go to the restroom.  Mr. Silvey testified

at the full hearing that he got to the doctor's office at about three o'clock in the

afternoon with the Gatorade and sat with the claimant until after five o'clock.  Mr.

Silvey testified that the claimant drank the Gatorade but that it was obvious to Mr.

Silvey that Mr. Jackson was not going to perform a urine sample.  Another

doctor's appointment was set up for the claimant at Dr. Gabbie's office for the

following Monday and at that time a hair follicle sample was taken in order to

perform a drug test.  The claimant testified that about seven or eight days after
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the hair follicle sample was taken he was advised by Mr. Silvey that he had

tested positive for marijuana and his job would be terminated.  When questioned

about marijuana in his system, the claimant testified that he had eaten some

brownies laced with marijuana about three weeks prior to the alleged

compensable injury date of September 24, 2003.

The claimant testified that following his September 24, 2003, fall he

underwent physical therapy with Dr. Flint and had a lot of muscle spasms on the

right side.  The claimant testified that he was referred to Dr. Buono for an MRI.

The MRI of the claimant's lumbar spine found at Claimant's Exhibit 1, page 32,

dated November 11, 2003, shows that the claimant had degenerative disc

disease at the L2-3 through L5-S1 levels.  The MRI showed that at the L3-4 level

the claimant had generalized disc bulging and posterior facet hyperthropy and

produced right lateral recess stenosis.  The MRI also showed generalized disc

bulging at the L4-5 and L5-S1 levels that produced mild bilateral lateral recess

stenosis.  Following the MRI, Dr. Buono recommended a series of steroid

injections.  The claimant testified that he was not able to receive the steroid

injections but did get a TENS unit. 

The claimant testified that there was a long gap in between his last visit

with Dr. Buono on June 28, 2004, until a visit with Dr. Sharma in January of 2006

due to finances.  The claimant testified that during that time he was still having
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back pain and muscle spasms and walking with a limp.  The claimant testified

that Dr. Sharma tried to help manage his pain and prescribed medications, hot

packs, and electrical packs.  The claimant testified that Dr. Sharma also

recommended a nerve conduction study which was not performed.  The claimant

testified he was referred also to Dr. Hart who performed injections in his back

which did decrease his pain level.  The claimant testified that Dr. Hart ultimately

referred the claimant to Dr. Shahim, a neurosurgeon in Little Rock.  The records

indicate that Dr. Shahim in a progress note of August 16, 2007, recommended

surgical decompression at L5-S1.  The claimant testified he did not get the

surgery recommended by Dr. Shahim and then returned back to Dr. Sharma for

pain management in the form of prescription medication which the claimant

testified he continues to take through the date of the full hearing.  The claimant

testified that he still has considerable problems with his back and cannot work a

full eight hour day due to his alleged compensable injury on September 24, 2003.

ADJUDICATION

Arkansas Code Annotated §11-9-102(4)(A) defines “compensable injury”:

(i) An accidental injury causing internal or external physical harm to

the body ... arising out of and in the course of employment and

which requires medical services or results in disability

or death. An injury is “accidental” only if it is caused by a specific

incident and is identifiable by time and place of occurrence[.]

(B) “Compensable injury” does not include:
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(iv)(a) Injury where the accident was substantially occasioned by the

use of alcohol, illegal drugs, or prescription drugs used in

contravention of physician’s orders.

(b) The presence of alcohol, illegal drugs, or prescription drugs used

in contravention of a physician’s orders shall create a rebuttable

presumption that the injury or accident was substantially occasioned

by the use of alcohol, illegal drugs, or prescription drugs used in

contravention of physician’s orders.

(c) Every employee is deemed by his or her performance of services

to have impliedly consented to reasonable and responsible testing

by properly trained medical or law enforcement personnel for the

presence of any of the aforementioned substances in the

employee’s body.

(d) An employee shall not be entitled to compensation unless it is

proved by a preponderance of the evidence that the alcohol,

illegal drugs, or prescription drugs utilized in contravention of the

physician’s orders did not substantially occasion the injury or

accident.

A compensable injury must be established by medical evidence

supported by objective findings. A.C.A. § 11-9-102(4)(D).  The

claimant's burden shall e a preponderance of the evidence.  A.C.A.

§ 11-9-102(4)(E)(i).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty.

A.C.A. § 11-9-102(16)(B).

In the case at hand, the claimant tested positive for marijuana after his

alleged compensable event on September 24, 2003.  The results of the positive

drug screen are found at Respondent's Exhibit 1, page 9, from Quest Diagnostics.

Further, the claimant admitted that he had ingested marijuana about three weeks

before the alleged compensable event on September 24, 2003.
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A No, sir.  I ate some brownies probably three or four weeks

prior to that that was laced with marijuana, but when I told

them that, I think that they thought it was a joke.

Q How do you know that you had eaten some brownies with

marijuana?

A I was told it after the fact.

(T. p. 39, lines 3-9)

Prior to the passage of Act 796 of 1993, it was the employer's burden to

prove that an employee's accident was caused by intoxication or drug use.

Express Human Resources, III v. Terry, 61 Ark. App. 258, 968 S.W.2d 630

(1998).  However, Act 796 of 1993 shifted the burden of proof by requiring the

employee to prove by a preponderance of the evidence that alcohol or drug use

did not substantially occasion the injury, if alcohol or drugs were found in the

body after the accident.  The Commission is required to determine whether the

claimant has met his burden of proof in rebutting the presumption.  Weaver v.

Whitaker Furn. Co., 55 Ark. App. 400, 935 S.W .2d 584 (1996).  W hether a

rebuttable presumption is overcome by the evidence is a question of fact for the

Commission to determine.  A statutory presumption is a rule of law under which

the finding of a basic fact compels the finding of a presumed fact, unless

sufficient evidence to the contrary is presented to rebut the presumption.  See,

Black's Law Dictionary, 5th edition.
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In the present claim, the evidence shows that the drug marijuana was

present in the claimant's system at the time of the injury.  Even though the

claimant testified he had no knowledge he had ingested marijuana, the fact still

remains that the drug screen shows the claimant had marijuana in his system and

the claimant's own admission in the record reveals the claimant had marijuana

in his system at the time of the alleged compensable event on September 24,

2003.  Therefore, I begin with the presumption that the claimant's injury was

substantially occasioned by the drug.  Since marijuana was in the claimant's

system at the time of his alleged compensable injury on September 24, 2003, the

claimant has the burden to prove by the preponderance of the evidence that

marijuana use did not substantially occasion the injury.  

It is clear to this examiner that control, balance, and judgment were all

factors that contributed to the claimant's alleged compensable fall on

September 24, 2003.  The claimant contends that he lost balance while

performing his job and fell onto some pallets.  The claimant knew that there were

pallets around him and the task in which he was performing was all under his

control.  The factors contributing to the claimant's injury: control, balance, and

judgment, were solely in the claimant's discretion and, all such factors can be

impaired with the use of illegal drugs, and all of which factors the claimant failed

to use appropriately.  I find that the claimant has failed to overcome the statutory
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presumption.  Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable injury on

September 24, 2003.  Nothing in the documentary evidence contained in the

record herein nor in the claimant's testimony lead me to believe that the claimant

has overcome the statutory presumption.

It also must be noted that the claimant's actions regarding the drug test

after his alleged compensable fall were highly suspicious.  Mr. Silvey credibly

testified that on the day of the first attempted drug test, he received a call from

the clinic stating that Mr. Jackson was upset that he had to take a drug test.  (T.

p. 101, lines 1-6)  In fact, Mr. Silvey testified that when he spoke to Mr. Jackson

the day of the first attempted drug test, Mr. Jackson stated he did not want to file

a workers' comp claim.  On the same date of the attempted first drug test, Mr.

Silvey stated he received another call from the clinic stating that the claimant

could not go to the bathroom.  Mr. Silvey then took Gatorade to the claimant, sat

with him for hours, and the claimant still reported he could not perform a urine

sample.  (T. p. 102, lines 1-17) The facts in this matter clearly show that the

claimant had marijuana in his system at the time of his alleged compensable

injury on September 24, 2003.  Arkansas Code Annotated § 11-9-102 specifically

states, “An employee shall not be entitled to compensation unless it is proved by

a preponderance of the evidence that the alcohol, illegal drugs, or prescription
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drugs utilized in contravention of the physician's orders did not substantially

occasion the injury or accident.”  I specifically find that the claimant has failed to

rebut the presumption that his alleged injury was substantially occasioned by the

use of illegal drugs.  Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to any benefits related to his

alleged September 24, 2003, injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties at the full hearing

and recited herein are hereby accepted as fact.

3) Any injuries sustained by the claimant, as a result of the

specific incident or accident on September 24, 2003, are

expressly precluded from constituting “compensable injury” by

provisions of A.C.A. § 11-9-102(4)(B)(iv).  Specifically, the

greater weight of the credible evidence establishes the

presence of the illegal drug, marijuana, in the claimant's body

at the time of the alleged incident on September 24, 2003.

Thus, raising the rebuttable presumption that the claimant's

accident and resulting injuries were substantially occasioned
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by his use of this illegal drug.

4) The claimant has failed to prove by a preponderance of the

credible evidence that his use of illegal drugs caused no

causal role or only an insubstantial causal role that

occasioned the alleged accident or resulting injuries.

Therefore, the claimant has failed to overcome the rebuttable

presumption and I find that the claimant has failed to prove by

a preponderance of the evidence that he sustained any

compensable injuries on September 24, 2003.

5) Based upon the findings outlined above, the other issues

outlined herein are rendered moot.

ORDER

Based upon my foregoing findings and conclusions, this claim is hereby

denied and dismissed in its entirety.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


