
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F704526

CAROLYN JACKSON,  EMPLOYEE CLAIMANT

PULASKI COUNTY SPECIAL 
SCHOOL DISTRICT, EMPLOYER RESPONDENT #1

RISK MANAGEMENT RESOURCES, CARRIER RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED JULY 22, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on May 29, 2009,
at Little Rock, Pulaski County, Arkansas .

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little Rock,
Arkansas.

Respondent #1 represented by the HONORABLE CAROL  L. WORLEY, Attorney at Law, Little
Rock, Arkansas. 

Respondent #2 represented by the HONORABLE ROBERT L. RODDEY, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, a 7% rating for a scheduled left knee injury, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable left leg injury at the same time

she sustained a compensable injury to her right leg in a fall at work. All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, A.C.A. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on April 26, 2007 at

which time the claimant sustained a compensable scheduled injury at a compensation rate of $117.00.

Medical expenses, temporary total disability benefits, and a 17% rating to the right foot have been

accepted (see Dr. Nguyen’s report of February 12, 2008).  The claimant has received Social Security

Disability since 2002.
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The claimant contends she injured her left leg at the same time as the compensable right leg

injury.  She seeks payment of medical treatment for the left knee, a 7% rating to the left knee (see Dr.

Nguyen’s report of December 10, 2008) and attorney’s fees.  

Respondent #1 contends the claimant’s left knee symptoms are the result of a preexisting

condition.  Medical treatment is unrelated, unreasonable and unnecessary.

Respondent #2, the Fund, was excused from participating in this hearing.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript. 

The following witnesses testified at the hearing: the claimant, who appeared to be sincere in

her testimony and the claimant’s former supervisor, Patty Baine, who is now retired.

The claimant, age 55 (D.O.B. May 31, 1953), has an eleventh grade education and worked

for the school district for six years part-time in the cafeteria.  Her health history includes high blood

pressure, diabetes, low back and bilateral leg pain, carpal tunnel syndrome, Hepatitis C, osteoporosis,

and sleep apnea.

On April 26, 2007, the claimant slipped and fell walking on a board leading to the walk-in

refrigerator.  She reported the injury to her supervisor and completed an accident report.  The next

morning, both of the claimant’s feet were swollen and she had difficulty walking.  She called her

employer and requested medical treatment.  The claimant stated her right leg was bothering her more

than the left leg.

The claimant came under the care of general practitioner, Dr. Alan Johnson.  When her

symptoms persisted, she was referred to orthopaedic surgeon, Dr. Larry Nguyen.  The claimant

testified she complained to her doctors about both legs but her employer would only authorize

treatment for the right leg.  The claimant was treated conservatively with medication, physical

therapy, braces and work restrictions.  Ultimately, the claimant was diagnosed with bilateral posterior

tibial tendon dysfunction and left knee degenerative joint disease with meniscus tearing.

The claimant returned to work in October, 2007.  Dr. Nguyen assessed a 17% rating to the
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claimant’s right ankle in February 12, 2008.  The claimant continued working with the assistance of

a push cart.  On October 14, 2008, Dr. Nguyen released the claimant from his care.  Presently,  the

claimant is on medical leave from work.  She remains symptomatic from the April, 2007 injury with

bilateral swelling of her feet and ankles, (Tr. p. 17, 29).

Patty Baine testified the claimant reported a right leg injury but made no mention of the left

leg or back.  The April 26, 2007 Form AR-N records a “right knee and ankle” injury.  The January

28, 2008 Form AR-C lists a knee, ankle and back injury.  The respondents also provided a Form AR-

1 which cannot be considered as evidence in this decision.

ACA §11-9-529. Employer reports:
(c) any report provided for in subsection (a) or (b) of this section shall
not be evidence of any fact stated in the report in any proceeding with
respect to the injury or death on account of which the report is made.

The Commission wants to encourage employers to file administrative forms for statistical data and

safety purposes but does not want to penalize the employer if discovery later yields contrary

information from that contained in the reports.  The rule of thumb is that the alphabetized forms are

admissible while the numerical forms are not.

Ms. Baine also testified that the claimant’s work restrictions were accommodated.

MEDICAL EVIDENCE

In 2006, the claimant was treated by Dr. Charles Schultz for low back pain, “abnormal leg

movements” and pain in her neck, knees, hips, thighs and feet.  An EMG/NCV study was positive

for right L-5 radiculopathy and mild sensory neuropathy of the lower extremities.  The claimant

complained of numbness in her feet and legs.  Dr. Schultz diagnosed lumbar spondylosis with

radicular pain in both legs with paresthesias and muscle spasms.

The claimant saw Dr. Johnson on Friday, April 27, 2007, the day after the accident, for a fall

“hurting both knees.”  His diagnosis was right knee pain and right ankle strain.  She was prescribed

medication and allowed to return to work on Monday, April 30, 2007.  The claimant returned to the

doctor on April 30, 2007 still symptomatic in the right knee and ankle.
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The claimant was treated by Dr. Johnson on May 3, 2007 for a right ankle strain, right knee

pain and left ankle pain.  She was prescribed medication and an ankle wrap and returned to regular

duty on May 7, 2007.

D.O.I. 4-26-07 R knee is better c/o that R ankle still swollen & hurts
but better.  Now c/o L ankle pain x 2-3 days.

Swelling and pain of R knee/ankle is much better.  L ankle - No
obvious abnormalities.

R Knee pain
R ankle strain
L ankle pain (new complaint)

The claimant returned on May 8, 2007, complaining of swelling in the right foot and ankle but

improvement with the right knee.

c/o B ankle swelling no better did go back to work on May 7, 2007.
Knee pain resolved.

The claimant returned to Dr. Johnson on May 15, 2007 with complaints of both ankles swelling.  He

noted pitting edema in both legs but no specific bony or joint abnormality.  He commented, “I have

a difficult time attributing the edema to her knee and ankle injuries.  Would recommend ortho eval

R ankle.”

The claimant saw Dr. Nguyen on May 23, 2007.  She gave a history of falling at work on

April 26, 2007 and complained of pain and swelling in both ankles, worse on the right leg.  X-rays

of the right ankle were normal.  Dr. Nguyen diagnosed a right ankle sprain and prescribed medication,

physical therapy, a lace-up brace, and no standing for more than an hour at a time.

On June 7, 2007, the claimant saw her family physician, Dr. Joe Daugherty, who authored the

following report.

I have reviewed your records and understand from your history you
have had pain in both lower extremities after your fall of April 26,
2007.

In a follow-up report with Dr. Nguyen dated August 1, 2007, he mentions the claimant “has

been able to tolerate her light duties at work in a school cafeteria.”
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The claimant’s symptoms persisted, so an MRI scan was conducted of the right ankle on

September 20, 2007.  The test was positive for a partial tear of the posterior tibialis tendon.

In his report of February 12, 2008, Dr. Nguyen complained that the workers’ compensation

carrier had not provided the claimant with the Arizona brace that he recommended.  He warned that

the claimant’s right ankle injury was a chronic condition with a poor prognosis, possibly requiring

surgical intervention (arch reconstruction) sometime in the future.  He advised the claimant to wear

the Arizona brace and use a cane and limit walking and standing with no lifting over 40 pounds.  He

assessed a 17% rating to the right foot for a “valgus heel pes planus deformity from posterior tibial

tendon/rupture aggravation of a chronic tendinitis dysfunction.”

On October 14, 2008 Dr. Nguyen also diagnosed “left  posterior tibial tendon dysfunction and

knee arthritis with previous MRI scans showing some meniscal degeneration.”

She has been off work lately for other medical problems, apparently
Worker’s Compensation won’t cover Supartz injections on her left
knee, therefore, we’ll want to go ahead and consider a Worker’s
Compensation release.
IMPRESSION:
1.  Bilateral posterior tibial tendon dysfunction.
2.  Left knee DJD with degenerative meniscus tearing.

Dr. Nguyen addressed the issue of causation in his letters of September 5, 2008, November

21, 20908 and December 10, 2008.

She says her left ankle and knee were injured at the time of the
original injury and has been seen by me for a left knee arthrosis, had
an MRI scan on June 12, 2008, that showed developing tears within
the body and posterior horn of the lateral meniscus without displaced
flap, posterior medial capsular edema, mucoid degeneration of the
ACL and minimal joint effusion and chrondral degeneration.

...her MRI scans do show some arthritic edema with contusion of (sic)
sprain with some developing tears of the lateral meniscus, having the
MRI scan more than one year out from this original work related
injury, it would be difficult to discern whether or not these tears have
developed from the original work related injury versus a chronic
process over the past several years.  

If her left knee had been doing well and was truly injured in April,
2007 with a twisting injury, swelling and effusion, then it is possible
if not probable that she developed some meniscus tearing at that time,
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now with a MRI scan over a year later and these have developed into
some chronic tears.  Unfortunately, the first mention to me in the
clinic chart was June 5, 2008, that she injured her left knee from the
original injury in April of 2007, therefore, I cannot say that with
certainty that the meniscus tear was related to an acute injury but the
objective findings on the MRI scan would be consistent with a one
year old injury.

XXX

...She last presented to me October 14, 2008, with continuing
complaints of left knee arthrosis and degenerative meniscus tearing.
She first complained of this to me June 5, 2008, and said her left knee
and ankle were injured at the time of injury with a subsequent MRI
scan 06/12/08 revealing developing tears of lateral meniscus and
mucoid degeneration of the ACL with DJD changes.  Assuming the
claimant’s history is correct and she had no problems with her knee
prior to her work-related injury, I think it would be medically probable
that the work-related injury may have aggravated or exacerbated pre-
existing degenerative knee problems requiring treatment.

XXX

Should the left knee injury be the result of a work related injury I
would give her a partial permanent impairment rating of ...7% lower
extremity for her mild arthrosis and degenerative meniscus tearing.

This impairment is based on objective data, MRI scan and plain films.

Again, I cannot confirm the claimant’s work related injury is the major
cause of the impairment.  I believe the major cause of the impairment
is degenerative change of progression of degenerative arthritis in her
knee.  Again, if she states she had an aggravation and exacerbation of
the knee following the work related injury of May 2007, this would be
more probable, that the knee pain and degenerative meniscus tearing
would be a direct cause of work related injury, however, having
reported this a year later it would be very difficult to directly relate it
as a cause and effect to the work related injury.

Dr. Nguyen began treating the claimant’s left knee with injections, medication and exercises

paid through Medicare. 

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the
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evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 SWAT 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 SWAT 876 (1997).

Act 796 of 1993, did not abolish compensation for a preexisting condition.  Atkins Nursing

Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  The employer "takes the employee as

he finds him" and employment circumstances that aggravate preexisting conditions are compensable.

St. Vincent Infirmary v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  Public Employee Claims

Division v. Tiner, 37 Ark. App. 23, 822 S.W.2d 400 (1992).

A preexisting disease or infirmity does not disqualify a claim if the
employment aggravated, accelerated, or combined with the
disease or infirmity to produce the disability for which compensation
is sought.  Nashville Livestock Commission v. Cox, 302 Ark. 69, 787
S.W.2d 664 (1990); Minor v. Poinsett Lumber & Mfg. Co., 235 Ark.
195, 357 S.W.2d 504 (1962); Conway Convalescent Center v.
Murphree, 266 Ark. 985, 588 S.W.2d (Ark. App. 1979); and Pearline
Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383
(2004).

I find the evidence of record proves the claimant fell at work.  Her right leg (knee and ankle)

hurt more than her left leg (knee and ankle) so she reported a right leg injury to her supervisor and
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signed an AR-N form to that effect.  The next day, the claimant awoke with bilateral symptoms and

reported this to Dr. Johnson (see his reports of April 27, 2007, May 3, 2007, May 15, 2007), and Dr.

Nguyen (see his report of May 23, 2007).  However, the carrier only authorized treatment for the

right leg based on the AR-N.  Later, an MRI performed June 12, 2008, confirmed tears consistent

with a one year old injury which would roughly coincide with the date of the fall.  As the claimant

worked for the respondent-employer for six years with no physical restrictions and no lost time from

work, I find the tears in her left knee were a new injury caused by her fall, superimposed upon

preexisting degenerative joint disease.  As I interpret Dr. Nguyen’s opinion, if the Commission finds

the tears to be a new injury then the claimant would be entitled to a 7% rating as the major cause of

her impairment.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed on April 26, 2007
at which time the claimant sustained a compensable
scheduled injury at a compensation rate of $117.00.
Medical expenses, temporary total disability benefits,
and a 17% rating to the right foot have been accepted.

2. The claimant has proven by a preponderance of the
credible evidence that she sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of her employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all medical
expenses associated with the left leg within thirty days
of receipt pursuant to Rule 30, and reimburse
Medicare.

4. The respondents are directed to pay permanent partial
disability benefits equivalent to a 7% rating for a
scheduled injury to the left knee.

5. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
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be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire Insurance

Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                      
ELIZABETH W. HOGAN
Administrative Law Judge


