
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F509780

JIM C. HURLEY CLAIMANT

WAL MART ASSOCIATES 
SELF INSURED                                     NO. 1 RESPONDENT

SECOND INJURY FUND                               NO. 2 RESPONDENT
                

OPINION FILED FEBRUARY 25, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by LAURA McKINNON, Attorney, Fayetteville,
Arkansas.

Respondent No. 1 represented by TOD BASSETT, Attorney,
Fayetteville, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 8,

2008, in Springdale, Arkansas.  The deposition of the claimant was

taken on March 3, 2008, and has been introduced as Respondents’

Exhibit No. 3.  

A pre-hearing  order was entered in this case on January 18,

2008.  Prior to the commencement of the hearing, a clerical error

was corrected on the date given in the first and third

stipulations.  A copy of the  pre-hearing order with this amendment

noted thereon was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On August 24, 2005,  the relationship of employee-self

insured employer-TPA existed between the parties.
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2. The appropriate weekly compensation benefits are $466.00

for total disability and $350.00 for permanent partial

disability.

3. On August 24, 2005, the claimant sustained compensable

injuries to his right upper extremity and left knee.

4. There is no dispute, at present, over the claimant’s

entitlement to medical services for these injuries at the

respondent’s expense.

5. Temporary total disability benefits were paid for these

injuries from August 24, 2005 through November 2, 2005.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant also sustained a compensable injury

to his lower back or lumbar spine on August 24, 2005.

2. The claimant’s entitlement to the payment of medical

expenses incurred for treatment of his lumbar spine

condition.

3. The claimant’s entitlement to additional temporary total

disability benefits for his lumbar spine difficulties

from November 8, 2005 through a date yet to be

determined.

4. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“It is claimant’s contention that the claimant
sustained a compensable multiple trauma injury
arising out of and in the course of the
employment with the respondent on or about
8/24/2005, including an injury to his back.
Claimant contends entitlement to workers’



3

compensation benefits as set forth in the
issues response in the prehearing memorandum
and specifically reasonable, necessary and
related medical expenses ; temporary total
disability benefits, and controverted attorney
fees.”

In regard to these issues, the respondents contend:

“Respondent No. 1 denies that the claimant
sustained a lower back injury at work.  Among
other things, it was not timely reported to
either the respondent or to the claimant’s
physicians who rated his right arm and left
knee problems.  Solely in the alternative
however, should the Commission or higher
Courts subsequently conclude otherwise, then
in that event, respondent no. 1 contends that
its legal liability is limited to the
reasonable and necessary medical expenses,
temporary total disability benefits, and
permanent impairment benefits stemming from
the alleged back injury and surgery.”

 DISCUSSION

The central issue in this case is the question of whether the

claimant also sustained a “compensable injury” to his lower back or

lumbar spine in the specific employment-related incident or

accident of August 24, 2005.  The burden rests upon the claimant to

prove all of the facts required by the Act to establish a

“compensable injury” to this portion of his body.

     Under Ark. Code Ann. §11-9-102(4)(D), the claimant must first

prove by medical evidence the actual existence of the physical

injury or damage to this portion of his body, which he alleges to

be compensable. Further, this subsection requires that the actual

existence of this physical injury or damage must be supported by

“objective findings”, as that term is defined by  Ark. Code Ann.

§11-9-102(16)(A)(i).
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Clearly, the claimant has submitted sufficient medical

evidence to establish the actual existence of a physical injury or

damage to his lumbar spine. This evidence is found primarily in the

reports of Dr. Richard Robbins, Dr. John Marouk, and Dr. Randall

Hendricks.  The medical evidence presented is also sufficient to

prove that the actual existence of this physical injury or damage

is supported by “objective findings”, as defined by Ark. Code Ann.

§11-9-102(16)(A)(i). These “objective findings” consist of numerous

abnormalities noted on various radiographic studies, which include

plain x-rays, MRI scans, myelograms, and enhanced CT scans.  Thus,

the claimant has satisfied the statutory requirements for a

“compensable injury” that are found in Ark. Code Ann. §11-9-

102(4)(D). 

However, the claimant must next prove by the greater weight of

the credible evidence that this medically established physical

injury or damage satisfies the definitional requirements for a

“compensable injury”, under Ark. Code Ann. §11-9-102(4)(A)(i).

These definitional requirements are:

(1) This physical injury or damage must arise
out of and occur in the course of the
claimant’s employment.

(2) This physical injury or damage must be
caused by a specific incident.

(3) This physical injury or damage must be
identifiable by time and place of
occurrence.

(4) This physical injury or damage must
result in internal or external physical
harm to the claimant’s body.
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(5) This physical injury or damage must be
sufficient to require medical services or
result in disability.

In order to prove the first three of these definitional

requirements, the claimant must show, by the greater weight of the

credible evidence, the presence of a causal relationship between

the medically established and objectively documented physical

injury or damage to his lumbar spine and the specific employment-

related incident or accident of August 24, 2005. However, he need

not prove the presence of this causal relationship to be an

absolute certainty.  It is only necessary that the evidence show

that such a causal relationship is likely or probable.  Finally,

the claimant need not prove that the employment-related incident or

accident, on August 24, 2005, was the sole or even the “major”

cause of the physical injury or damage.  It is only necessary that

this specific incident or accident played some causal role in

producing the physical injury or damage.

In the present case, the claimant’s own testimony is the only

evidence he has presented to prove this causal relationship.

Although the testimony of a party is never considered

uncontradicted, this does not mean that it can be arbitrarily

disregarded. If such testimony is credible, it may be sufficient,

in and of itself, to prove any fact it is legally competent to

address. Clearly, the claimant’s testimony would be legally

competent to show the existence of a reasonably close temporal

relationship between the specific employment-related incident or

accident and the initial onset of difficulties that would be
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indicative of the occurrence of a physical injury to his low back

or lumbar spine.

The record reveals that the claimant has had numerous previous

injuries to his back and a history of back difficulties going back

to at least 1993. The medical evidence shows that these prior

injuries to the claimant’s back were sufficient to require

extensive surgical decompression of multiple levels of the

claimant’s lumbar spine in 2001. The evidence presented, including

the claimant’s testimony, establishes that the claimant had

periodic episodes of exacerbations or increased difficulties with

his lumbar spine that continued from 1993 up to the date of the

alleged injury on August 24, 2005.  Further, the medical evidence

objectively documents extensive physical damage to the claimant’s

lumbar spine. Much, if not all, of this objectively documented

physical damage clearly predated August 24, 2005, and was the

result of the prior injuries and required surgical intervention,

coupled with subsequent natural degenerative processes. 

Clearly, this extensive pre-existing damage would not, in and

of itself, prevent the finding of a compensable injury to this same

area, on August 24, 2005.  Aggravations of pre-existing conditions

can certainly constitute “compensable injuries” under the Act.

However, this pre-existing physical damage and ongoing progressive

degenerative changes are certainly relevant in reaching a

determination on whether the claimant actually sustained a

“compensable injury” to his lumbar spine on August 24, 2005.  
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The employment-related incident or accident, described by the

claimant as occurring on August 24, 2005, could have reasonably

produced additional injury or damage to the claimant’s lumbar spine

and could have precipitated his difficulties with his lower back

and lower extremities, on and after that date.  However, it is

equally reasonable that any number of activities or events could

have produced additional physical injury or damage to the

claimant’s lumbar spine and precipitated his current episode of

lower back and lower extremity difficulties.  It is further

reasonable that the claimant’s current difficulties with his low

back and lower extremity could merely be the result of the natural

progression of the claimant’s pre-existing physical damage coupled

with the ongoing degenerative processes in his lumbar spine.

Finally, it is even reasonably possible that the claimant’s current

episode of low back and lower extremity difficulties represents

only another episodic exacerbation of his symptoms that would be

similar to those he has periodically experienced since his initial

injury in 1993, without any additional physical injury or damage to

this portion of the claimant’s body. 

 A determination of whether the specific employment-related

incident or accident of August 24, 2005, was the most likely or

probable of the various possible causes for the claimant’s lumbar

difficulties, on and after that date, focuses on the temporal

relationship between this specific employment-related incident or

accident and the actual onset of the claimant’s current episode of

back and lower extremity difficulties.  As previously noted, the
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claimant’s testimony is the only direct evidence he has offered to

prove a reasonably close temporal relationship between the specific

employment-related incident or accident of August 24, 2005 and his

current episode of lumbar difficulties.  

The claimant testified that, immediately following the

incident on August 24, 2005, his back became “sore”.  He testified

that the day after the incident, he personally reported all of his

difficulties including those with his back, to his coordinator or

manager.  In his deposition, he testified that he had called and

reported all of these difficulties to his dispatcher on August 24,

2005 (D.59).  The claimant testified that he continued working. It

was his testimony that, approximately one week later, he again

reported to his coordinator or manager that he continued to have

significant pain and difficulties (including difficulties with his

back and legs) and asked to see a doctor.  He testified that, at

that same time, he completed the various paper work required by the

respondent.  He stated in his deposition that he was then taken to

the emergency room of St. Mary’s Hospital by his dispatch manager

(D.64).  The claimant testified at the hearing, that he reported

all his complaints and difficulties, including those with his lower

back and legs, to the personnel at the emergency room of St. Mary’s

hospital.  The claimant testified that he was subsequently sent by

the respondent to the Arkansas Occupational Health Clinic in

Lowell, Arkansas. The medical records indicated that he was seen

and treated at this facility by Dr. Konstantin Berestnev.  The

claimant testified on each occasion, when he saw Dr. Berestnev, he
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told both Dr. Berestnev and the clinic nurse about his complaints

of difficulties with his lower back, buttocks, and legs. The

claimant testified that he was then seen by Dr. Tom Coker (an

orthopaedic surgeon) upon referral from Dr. Berestnev. It was the

claimant’s testimony that he also reported his difficulties with

his lower back, buttocks, and legs to Dr. Coker on each occasion,

that he saw him. In his deposition, the claimant testified that he

thought that he told Dr. Coker about these complaints but that he

was not absolutely sure (D.69). The claimant stated that he was

released to return to work for the respondent, on November 1, 2005,

and did in fact do so. Shortly after returning to work, the

claimant stated that he took his vacation and “laid around” his

house in hopes that his difficulties with his back and legs would

improve. The claimant stated that on November 7, 2005, he consulted

his family physician, Dr. Rick Robbins, about his lower back and

lower extremity complaints. It was the claimant’s testimony that he

was referred by Dr. Robbins to Dr. John Marouk, a neurosurgeon, in

Tulsa, for further evaluation and treatment. He testified that he

informed Dr. Marouk that his current difficulties with his back and

lower extremities began with the employment-related incident on

August 24, 2005. Dr. Marouk was the physician that had previously

performed surgery on the claimant’s lumbar spine in 2001.

The claimant’s testimony is clearly contradicted by the

medical records. The records from the emergency room of St. Mary’s

Hospital, dated August 31, 2005, contain absolutely no mention of

any complaints of pain or other difficulties which involved the
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claimant’s lower back or of a radicular nature. The only complaints

recorded were limited to the claimant’s right arm (above the elbow)

and his left knee. More importantly, the physical examination,

which was performed on the claimant at that time, specifically

noted the claimant’s back to be within normal limits and “non

tender”. The medical reports and records of Dr. Berestnev,

beginning September 1, 2005 and continuing through September 22,

2005, also make no mention of any complaints of pain or other

difficulties involving the claimant’s back or radicular symptoms

into either of his lower extremities. Finally, the reports and

records of Dr. Tom Coker fail to mention any complaints of pain or

other difficulties involving the claimant’s lower back or radicular

symptoms involving his lower extremities.

It is difficult to conceive that both the nursing staff and

the emergency room physician at St. Mary’s Hospital, Dr. Berestnev,

and Dr. Coker would have all failed to accurately record the

complaints the claimant had voiced to them. It is extremely

difficult to conceive that the emergency room physician at St.

Mary’s Hospital would have failed to observe any tenderness or

other abnormalities involving the claimant’s back during his

physical examination or if he did observe any abnormalities he

would have erroneously recorded them.  It becomes almost impossible

to believe that Dr. Berestnev and Dr. Coker (a highly skilled and

competent orthopaedic surgeon) would have failed to either observe

or record the difficulties the claimant testified that he was

experiencing in his lower back and lower extremities.
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The claimant’s testimony, concerning the close temporal

relationship between the employment-related incident of August 24,

2005 and the onset of his lumbar and radicular difficulties is even

contrary to the reports of Dr. Robbins. In his report of November

7, 2005, Dr. Robbins recorded:

“Jim Hurley has had trouble with hip and back
pain. He recalls no recent injuries that would
hurt his back or hip. It is worse with
activity. It does wake him up from sleep at
times at night and he has some stiffness.”
(emphasis mine)

This report clearly failed to note any relationship between the

claimant’s current back and hip difficulties and any specific

employment-related incident or accident on August 24, 2005.  In

fact, it expressly noted that the claimant could not recall any

such injury. 

In his deposition, the claimant attempted to explain this

statement made by Dr. Robbins.  He indicated that he had previously

some how made Dr. Robbins aware of the accident and injury to his

back on August 24, 2005, and that this record only meant that he

could not recall sustaining any injury since that time (D. 76).  I

find the claimant’s explanation or interpretation of Dr. Robbins’

report implausible and impossible to accept. I would also note

that, on December 5, 2005, Dr. Robbins completed a Request for a

Leave of Absence form for the claimant and again expressly noted

that the claimant’s lower back and hip difficulties were not the

result of a “workers’ comp” injury.

The first mention of any close temporal relationship between

the occurrence of a specific employment-related incident on August
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24, 2005 and the onset of the claimant’s current episode of lower

back and lower extremity difficulties does not appear until the

December 19, 2005 report of Dr. John Marouk.  In this report, Dr.

Marouk recorded:

“Jim Hurley was seen in neurosurgical re-
evaluation today. As you know, he had had
previous surgery in this office with a lumbar
decompression at the lumbar L4-L5 level.
(Subsequent reports of Dr. Marouk show that
this decompression actually involved all the
levels from L3 down). He states that he did
well up until August 24, 2005, when he was at
work at Wal Mart jerking a handle down on the
trailer that apparently got caught. He jarred
his low back. He began having back pain, hip
pain, and leg pain.” 

 
Curiously, this first history of a temporal relationship between

the onset of the claimant’s lumbar difficulties and a specific

employment-related incident and accident of August 24, 2005, does

not occur until shortly after the claimant was apparently made

aware of the severity of his lumbar condition by Dr. Robbins and

the likelihood for extensive medical treatment and accompanying

inability to work.  

The claimant’s testimony, concerning the close temporal

relationship between the specific employment-related incident of

August 24, 2005 and the onset of his current lumbar difficulties,

is further contradicted by the various forms that he completed for

the respondent, on August 31, 2005.  In his deposition, the

claimant testified that he completed these forms, himself, and that

the handwriting on these forms is his (D. 65). In response to the

question on the ARN form “what part of your body was injured”, the

claimant responded only “right arm above the elbow and left knee
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area”. The claimant made no mention of any difficulties involving

his lower back or any portion of his lower extremities (Deposition

Exhibit No. 3).  On the Workers’ Comp Injury Review form, which the

claimant also completed for the respondent on August 31, 2005, to

the question “what was the primary cause of the injury?”, the

claimant responded:  “handle came loose and pulled muscle in right

arm and left knee.” (Deposition Exhibit No. 4). Once again, the

claimant made absolutely no mention of any injury or difficulties

involving his lower back or other portions of his lower

extremities. Finally, on an Associate Statement-Workers’

Compensation, which was also completed by the claimant at the

request of the respondent on August 31, 2005, the claimant

described how he was injured as:

“Pulling handle (crank) out from under
trailer, fell back, pulled muscle in right arm
and hurt left knee when falling.”

Later, in this same form, the claimant described the body parts

injured as “right arm above elbow and left knee.” (Deposition

Exhibit No. 5). 

The claimant’s only explanation for his failure to note his

back complaints on all these aforementioned forms was that his

lumbar difficulties were not causing as much pain as his arm and

knee and that the pain in his arm and knee “must have been covering

up” the pain in his back and other portions of his lower

extremities.  I do not find this explanation to be particularly

plausible. If, as the claimant testified, he complained of

experiencing lumbar pain and radicular difficulties to his
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dispatcher and supervisor, either the day of or the day after the

August 24, 2005 incident, and again to his supervisor, on August

31, 2005, there is no reason that he would have failed to note

these same complaints on the various forms that he completed on

August 31, 2005, regardless of the magnitude of his other

complaints.  

The only reasonable explanation for all of his initial

treating physicians and other medical personnel to fail to record

any complaints involving the claimant’s lumbar spine or radicular

complaints involving his lower extremities, the claimant’s failure

to note such complaints on the various forms he completed on August

31, 2005, and Dr. Robbins’ failure to record a history that the

claimant’s lumbar complaints began at the time of an employment

incident on August 24, 2005, is that the claimant’s lumbar and

radicular complaints did not begin contemporaneously with or even

within a reasonable time after this incident. Such a conclusion

seems to be further confirmed by a statement made by the claimant

in his deposition. On page 75 of his deposition, the claimant

discusses a conversation that he had with a workers’ compensation

claims adjuster for the respondent in November of 2005.  In

response to the claims adjuster advising the claimant that he did

not think that the claimant’s lumbar complaints were work related,

the claimant responded:

“Well, I don’t know myself.  You know, I am
not a doctor. But I haven’t done anything, you
know, since the other deal (the claimant’s
compensable right upper extremity and left
knee difficulties) ended.  I came back and
drove for 3 days and I couldn’t walk.”
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In November of 2005, the claimant appears to have concluded

that his current episode of lumbar difficulties must somehow be

related to the employment accident of August 24, 2005.  Regardless

of the sincerity of the claimant’s belief, this personnel belief is

not a substitute for proof. 

It is my opinion that the claimant’s testimony that the

initial onset of his back and radicular symptoms occurred

contemporaneously with the employment-related accident of August

24, 2005 and that he reported this fact to all of his various

physicians and the respondent is not credible and is either an

unconscious or conscious attempt to bolster his belief that these

difficulties must be causally related to the employment-related

accident of August 24, 2005.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence fails to

prove that the specific employment-related incident or accident of

August 24, 2005, was the likely or probable cause of the claimant’s

subsequent lumbar difficulties.  The basis for my decision is the

claimant’s failure to show a reasonably close temporal relationship

between the occurrence of this incident and the onset of his lumbar

and radicular difficulties.  In fact, the significant lapse of time

between the occurrence of the employment-related incident on August

24, 2005, and the subsequent onset of the claimant’s current

episode of  lumbar difficulties as shown by the greater weight of

the credible evidence presented, would make the existence of such

a causal relationship between this incident and the subsequent



16

lumbar difficulties far less likely or probable than the other

possible or potential causes for the claimant’s current episode of

difficulties.

The claimant’s failure to prove a probable or likely causal

relationship between the specific employment-related incident on

August 24, 2005 and his subsequent lumbar difficulties prevents a

finding that these difficulties represent a “compensable injury”,

as defined by Ark. Code Ann. §11-9-102(4)(A)(i).  Thus, the

claimant would not be entitled to any benefits, under the Act, for

these lumbar difficulties.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 24, 2005, the relationship of employee-self

insured employer-third party administrator existed between the

parties.

3.  On August 24, 2005, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $466.00 for total

disability and $350.00 for permanent partial disability.

4.  On August 24, 2005, the claimant sustained compensable

injuries to his right upper extremity and left knee.

5.  The claimant has failed to prove by the greater weight of

the credible evidence that he also sustained a “compensable injury”

to his lumbar spine in this same specific employment-related

incident.  In particular, the claimant has failed to prove by the

greater weight of the credible evidence that, on that date, he
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sustained a physical injury to his lumbar spine that arose out of

and occurred in the course of his employment, was caused by a

specific incident, and is identifiable by time and place of

occurrence.

6.  There is no dispute, at the present time, over the

claimant’s entitlement to medical services for his compensable

right upper extremity and left knee injuries.

7.  The claimant would not be entitled to any medical services

for his lumbar difficulties, as such medical services would not

represent reasonably necessary medical services for a compensable

injury, under Ark. Code Ann. §11-9-508.

8.  Temporary total disability benefits have been paid to the

claimant for his compensable right upper extremity and left knee

injury from August 24, 2005 through November 2, 2005.

9.  The claimant would not be entitled to any additional

temporary total disability benefits for his non compensable lumbar

difficulties.

10. The respondent has controverted the claimant’s entitlement

to any benefits for his lumbar difficulties.

ORDER

The respondent continues to remain liable for any appropriate

benefits for the claimant’s compensable right upper extremity and

left knee injuries.

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss any claim for benefits
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attributable to the claimant’s lumbar difficulties, on and after

August 24, 2005.

IT IS SO ORDERED.   

                                                  
     MICHAEL L. ELLIG

                  ADMINISTRATIVE LAW JUDGE                  
            


