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Case submitted on the record in lieu of a full hearing before ADMINISTRATIVE LAW JUDGE
ELIZABETH W. HOGAN.

Claimant represented by the HONORABLE FLOYD THOMAS, JR., Attorney at Law, El Dorado,
Arkansas.

Respondents #1 represented by the HONORABLE ERIC NEWKIRK, Attorney at Law, Little Rock,
Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY KING, Attorney at Law, Little Rock,
Arkansas.

ISSUES

This case was submitted on the record in lieu of a hearing on the issue of attorney’s fees.

At issue is whether or not the claimant’s counsel is entitled to a fee on the claimant’s benefits

for permanent and total disability benefits pursuant to Ark. Code Ann. §11-9-715 and §11-9-804.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The claimant and respondent #1 stipulated to an employer-employee-carrier relationship on

October 14, 2005 at which time the claimant sustained a compensable injury.  Medical expenses,

temporary total disability benefits (until the end of the healing period on June 20, 2006) and a 15%

anatomical impairment rating to the body as a whole (paid from June 20, 2006 to October 20, 2007)

were accepted.  Initially, benefits were paid at a compensation rate of $375.00/$281.00.

On February 11, 2008, the claimant filed an AR-C.  The parties initiated discovery, the Fund

was joined as a party and interrogatories were exchanged in February, March and July.  The claimant
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and respondent #1 attended a mediation conference with a Legal Advisor on May 6, 2008 on the

issues of the correct compensation rate, the end of the healing period, permanent total disability

benefits and attorney’s fees.  No agreement was reached, so the case was assigned to the

Adjudication Division on May 8, 2008.

Just before the scheduled prehearing conference on July 22, 2008, the respondents sent the

Commission a letter on July 8, 2008, accepting the claimant as permanently and totally disabled and

joining the Fund as a party to this claim.

At the July 22, 2008 telephone conference, the issues of the compensation rate and healing

period were resolved.  The respondents agreed to a corrected compensation rate of $375.00/$308.00.

They also agreed to make up the difference on benefits paid in the past along with an attorney’s fee.

The claimant received checks on July 25, 2008 for the underpayment based on the incorrect

compensation rate and for permanent total disability beginning October 6, 2007.  The claimant

received no indemnity benefits between October,  2007 and July,  2008.

A second prehearing conference was held on October 7, 2008.  The claimant contended the

issue of wage loss had been controverted and attorney’s fees were owed on all permanent total

disability benefits.  Counsel also requested his fee be paid in a lump sum (see his letter of October

31, 2008).

FINDINGS & CONCLUSIONS

Mr. Thomas has represented his client since October, 2007 when he filed a letter of

representation and a Form AR-C with the Commission requesting benefits for permanent and total

disability.  The Commission forwarded the notice of this claim to the carrier, giving them fifteen

days to reply pursuant to Ark. Code Ann. §11-9-803.  The carrier replied only that the claim was

compensable.  They did not indicate if they were accepting the wage loss claim.  Mr. Thomas then

requested a hearing.  The claimant did not find out if the carrier was accepting the wage loss claim

until Mr. Newkirk filed his prehearing questionnaire in July 2008, accepting the claimant as

permanently and totally disabled.  By that time, the claimant had been without any indemnity
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benefits for nine months.

In Aluminum Company of America v. Henning, 260 Ark. 699, 543 S.W.2d 480 (1976), the

Supreme Court discussed the basis of Ark. Code Ann. §11-9-715:

Making an employer liable for the (claimant’s) attorney fees serves...
legitimate social purposes.  Among them are discouraging oppressive
delay in recognition of liability, deterring arbitrary or capricious
denial of claims, and insuring the ability of necessitous claimants to
obtain adequate and competent legal representation...  An employee
in a covered employment is entitled to rely upon his employer to
promptly and honestly comply with its obligations...and to protect the
employee for expenses incurred due to what sometimes may be heart
breaking delays, to encourage reasonably and prompt settlement of all
proper claims, and to deter refusal to settle just claims...

The question of whether a claim has been controverted is a question of fact determined from

the circumstances of a particular claim, Alcoa v. Henning, supra and Masonite Corporation v.

Mitchell, 16 Ark. App. 209, 699 S.W.2d 409 (1985).

It is irrelevant that checks were issued for permanent partial disability benefits shortly after

Mr. Newkirk filed his prehearing questionnaire accepting the claim for wage loss.  It was necessary

for Mr. Thomas to file a claim, request a hearing, participate in discovery and file a prehearing

questionnaire before the respondents initiated payment of benefits.  Accordingly, I find this claim

for benefits in excess of the rating was clearly controverted and attorney’s fees are owed in a lump

sum.

1. The relationship of employer-employee-carrier existed on October 14,
2005 at which time the claimant sustained compensable injuries
rendering him permanently and totally disabled.

2. This claim has been controverted and the claimant's counsel is
entitled to the maximum attorney's fees to be paid in accordance with
A.C.A. §11-9-715, §11-9-801, §11-9-804 and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v. Holiday
Inn, (November 21,1990) (D708577), and Chamness v. Superior
Industries, (March 5, 1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and paid out of,
indemnity benefits, and remitted by the respondent, directly to the
claimant's attorney.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                     
ELIZABETH W. HOGAN
Administrative Law Judge


