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STATEMENT OF THE CASE

On November 5, 2008, the above-captioned claim was heard in Mountain Home,

Arkansas.  A pre-hearing conference took place on May 12, 2008.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the additional stipulation reached after the hearing, they are the following three,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about January 1,

2008.
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3. Claimant’s average weekly wage was $379.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The period for which Claimant is seeking temporary total disability benefits was amended

to provide an end date.  The issues now read:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

January 2, 2008 through May 4, 2008.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Claimant amended his contention to provide an end date for the period for which

she is seeking temporary total disability benefits.  The contentions of the parties now read:

Claimant:

1. Claimant contends she sustained a compensable hip injury arising from and

in the course of employment on or about January 1, 2008.

2. Claimant contends she is entitled to medical expenses and temporary total

disability benefits from the date following the injury through May 4, 2008.  In

the event a permanent partial impairment rating is issued prior to a hearing

of this matter, Claimant reserves the right to add permanent impairment as

an issue at the hearing; controversion; and attorney’s fees.



Hudak-Lee - Claim No. F800239 3

Respondents:

1. Respondents contend that Claimant’s alleged injury did not arise out of the

course and scope of her employment and deny this claim in its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury on January 1, 2008 because she was not

performing employment services at the time of her fall.

4. Because of the above finding, the balance of the issues–whether Claimant

is entitled to reasonable and necessary medical treatment, temporary total

disability benefits and a controverted attorney’s fee–are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Three witnesses testified at the hearing:  Claimant; and Jessica Brauer and Dona

Langevin on behalf of Respondents.  Dr. William W. Goodman testified via deposition.
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In addition to the prehearing order discussed above, also admitted into evidence in

this case were Commission Exhibit 1, Respondents’ proposed stipulation concerning

Claimant’s average weekly wage and a printout of Claimant’s wages, consisting of two

pages; Claimant’s Exhibit 1, a compilation of her medical records, consisting of one index

page and eight numbered pages thereafter; Respondents’ Exhibit 1, the First Report of

Injury, Form AR-N and Baxter Regional Medical Center Employee Incident Report for the

incident at issue, consisting of a three pages; and Respondents’ Exhibit 2, the transcript

of the deposition of Dr. William W. Goodman taken July 15, 2008, consisting of 17

numbered pages.  In addition, I have blue-backed to the record the January 12, 2009 letter

from Claimant’s counsel to the Commission accepting the proposed stipulation by

Respondents’ counsel concerning Claimant’s average weekly wage.

Testimony-Hearing

Mary Hudak-Lee.  Claimant testified that she has been employed for Respondent

Baxter Regional Medical Center (hereinafter “Baxter Regional”) since August 28, 2006.

She is employed as a unit secretary, which is a clerk-type position.  However, on occasion

she was assigned what she termed a “one on one position.”  In such an instance, Claimant

would be assigned to provide special, constant attention that a nurse or nurse’s aide would

not be free to provide.

On December 31, 2007, Claimant was on vacation but was called by the day clinical

coordinator to come to work at 7:00 p.m.  She was assigned to work until 7:00 a.m. the

following day.  Because this work was not previously scheduled, Claimant did not sleep late

or take a nap on New Year’s Eve in anticipation of pulling an all-night shift.  For the first

four hours of her shift, she performed her regular secretarial duties.  At 11:30 p.m., she

was assigned a “one on one”:  to stay with a patient on the second floor who was
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considered a suicide risk.  Her duties were merely to watch the patient to insure that he/she

did not harm him/herself.  Claimant stated that she was not free to leave the patient’s room

without someone relieving her.  However, it was generally understand that someone would

step in and relieve her.

She testified that at around 2:30 a.m., a nurse’s aide named Bill came in and asked

if she needed to get away for a short time.  Claimant replied that she need to because she

was “getting too sleepy.”  At this point, she had been awake approximately 20 hours.  No

television, telephone, magazines or other diversions were available in the room to enable

her to stay awake.  She used the break to go “out for some fresh air . . . [t]o wake up.”

Claimant understood that she would be away for no more than 15 minutes.

She testified that during “one on ones,” she is entitled to a lunch break and other

types of breaks.  When asked if she would be subject to being called back to duty while on

break, Claimant stated that “[i]f I heard a code overhead and felt a need, I would go back

to my floor.”  She explained that one of her duties was to be a “code secretary”–to place

orders in writing in the event a life care machine issue arises.  While she was not aware

if she was required to cut short her break in such an instance, Claimant testified that it was

her “personal expectation.”  She has never refused to answer a call for assistance while

on break.

As for what occurred next, Claimant stated:

I grabbed my jack and I went to the bathroom, and I went downstairs and
went out the front entrance, or one of the front entrances.  I don’t know if it’s
called the east entrance or the main entrance now.  I went out that entrance
and was going back to the emergency entrance which was the only way you
can get back in . . . [n]ear as I can figure is there’s a sloping area that is for
like handicapped coming up, and I was walking through there and missed my
step, I guess.  Went in the air and went down.  I didn’t see the, in the
darkness, didn’t see that it sloped.



Hudak-Lee - Claim No. F800239 6

The fall caused Claimant to land on her hip.  She heard a popping noise and felt pain

immediately.  Because she could not get up and no one witnessed the incident, she

crawled to the emergency room entrance and got into a wheelchair.  She wheeled herself

into the hospital and went to the admission desk, telling those in attendance what had

occurred.

Claimant stated that x-rays showed that she had broken her hip.  She was given

pain medication.  Because no orthopedist was on call, an ambulance took her to

Springfield, Missouri, where Dr. William Goodman performed hip replacement surgery on

her.  She remained in the hospital three for four days and then was discharged.  Claimant

used a walker and a wheelchair at home and had home health care for the first few weeks

after the discharge.  She underwent physical therapy.  Claimant was released and returned

to work May 5, 2008, and resumed her regular duties.  Her testimony is that she has not

needed to return to the doctor since she resumed working.

At the time Claimant was in the emergency room immediately following the fall, it

was brought up that the incident should give rise to a workers’ compensation claim.

Paperwork was initiated at that point.  While the claim was denied, she was able to use her

employee health insurance and secondary coverage to pay for her treatment.  She drew

short-term disability benefits of approximately $253.00 every two weeks while she was off

work.

Claimant testified that she has had a previous knee surgery and a right ankle fusion,

but that these did not cause her to fall or to have problems with her gait.

Under questioning from Respondents, Claimant testified that the fall caused her hip

to break.  She did not recall stating in her deposition that while she believed that the hip
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broke when she fell, she could not honestly state that for sure.  While others have told her

that she walks with a limp, she does not believe she does.  She was diagnosed with

osteoporosis last year.

Claimant stated that at the hospital, she is only to clock out at the end of her shift;

she does not do so merely to take breaks or even to leave her assigned floor.  She added

that “[i]f you leave the premises, if you get in an automobile and you drive off those

premises, yes, sir, you clock out.”  Asked if she was supposed to clock out when walking

outside the facility, she answered, “I don’t, I don’t, I can’t honestly answer that.”  Her

testimony was that she did not clock out when taking the break prior to the incident at

issue.  Clocking in and out is done via telephone.  She stated that witness Jessica Brauer

is not her supervisor, but is the nurse supervisor for the second floor of the facility.

Shown the Employee Incident Report that is part of Respondents’ Exhibit 1, stated

that she could not recall who asked her to fill it out.  While she identified portions of the

document as being in her handwriting, and admitted that she signed it, Claimant denied

writing on the form that she had been “on break” at the time of her alleged fall.  She also

signed the Form AR-N that is part of the exhibit.

As for the incident at issue, Claimant testified that after Bill relieved her, she went

to the restroom on the second floor, where she had been working.  From there, she took

the elevator to the first floor.  She exited the hospital through the main entrance in the front

of the building, and turned to her left and walked straight toward the emergency room

entrance.  At that point, she fell.  She admitted that she would not have been able to hear

a code blue announcement outside because no loudspeakers are located there; she was

not “on call” while she was outside.



Hudak-Lee - Claim No. F800239 8

When questioned further by her counsel, Claimant stated that she did not remember

hearing a “pop” prior to her fall.  At the time she signed the incident report, she had

received medication and was not aware of the contents of the document.  She testified that

had a code blue occurred on the evening in question, she would not have been of

assistance because that was not her assignment that night.

Under questioning from me, Claimant identified the signature on the incident report

as being hers.  She was unsure if she dated the signature; and while she was certain that

she filled out the portion of the document providing her personal information, she did not

fill out the balance of the form that described the incident or resulting injury.

She stated that at the time she fell, it was her intent to head straight back into the

hospital and upstairs to resume her “one on one” duties, which was to be her assignment

for the remainder of the shift.  Anyone may enter the hospital through the emergency room

entrance.  At the time of her fall, she had not been away from the patient’s room on the

second floor more than 15 minutes.

Jessica Brauer.  Called by Respondents, Brauer testified that she is the nurse

leader of “2 West” at Respondent Baxter Regional.  She handles staffing for this area.

Brauer stated that she had no reason to dispute Claimant’s testimony that she was

assigned to perform a “one on one” on December 31, 2007 and January 1, 2008.

The testimony of Brauer was that all staff are to clock out if they leave the facility,

or if they are on any type of break.  This is done via telephone.  She stated that an

exception would be if an employee is stepping outside to help a patient get into a vehicle.

Asked about Claimant’s specific situation on the night at issue, Brauer testified that in such

an instance, she should have clocked out.  That is hospital policy.
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On cross-examination, Brauer stated that the clock out policy is in the hospital

handbook, which she did not bring to the hearing.  She did not believe that the policy was

a complex one.  Employees are to clock out to conduct personal business.  Asked whether

stepping outside briefly for some air constituted personal business, Brauer stated:  “It

would be personal business.  Like our break, we do not, our break policy is only if patient

care is uninterrupted.  And so, if you leave the floor, that’s a, I mean, we can’t call you back

for patients’ needs.”  The penalty for not clocking out in such an instance is a verbal

warning; Brauer testified that went to their vehicles for a personal reason and failed to clock

out.  In a situation such as Claimant’s, Brauer would have simply reminded her of the

policy, because she did not consider it as serious an infraction as someone going to their

vehicle.  Brauer added, however, that the hospital likes for the enforcement of the policy

to be consistent.  While Brauer testified that Claimant’s nurse leader, Barbara Mazzuchi,

would be the one with supervisory authority over her, she was unaware if anyone had given

Claimant a verbal warning for going outside the facility without clocking out.

Under further questioning from Respondents, Brauer testified that employees are

not supposed to leave the facility during the 15-minute break.  If they leave, that is to be

considered their 30-minute lunch break, and they are to clock out accordingly.  Employees

are supposed to remain in the facility during breaks in case they need to be summoned to

help patients.  There is no way to call a person back who has gone outside.  Brauer stated

that an employee assigned to a “one on one” but is outside the hospital is not doing

anything to further the hospital.

Brauer added under further cross-examination that staff are not allowed to sleep on

the job, and are expected to be prepared for work on arrival.  She agreed that it would not
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be unusual to become sleepy in Claimant’s situation, and that a break for the purpose of

regaining alertness would benefit the hospital.

When questioned by me, Brauer stated that persons on break are to stay on the

assigned floor and in the vicinity of the unit in case they are needed.  In this area, free

coffee is available, and there are vending machines stocked with caffeinated drinks.  She

reiterated that unless a staff person is on his or her 30-minute break, that person is not to

leave the facility–even just outside on the sidewalk.  The break policy is in the personnel

policy of Baxter Regional, and Brauer stated that she pulls it out several times a year to

remind her staff of its contents.  Her testimony was that Claimant would have been

oriented as to that policy when she became employed at the hospital.

Under further questioning from Claimant, Brauer stated that Claimant would have

been given the personnel handbook at the beginning of her employment, and would have

signed a document confirming her receipt of it.  Nurse managers go over its contents with

their staff.  Because Claimant is not part of her staff, Brauer did not orient her.

Dona Langevin.  Called by Respondents, Langevin testified that she was the one

who supplied the Form AR-N to Claimant.  Langevin gave the blank form to Claimant’s

husband and asked that he take it to his wife to fill out, and then return it.  He returned it

unfolded, bearing Claimant’s signature.

Under questioning from me, Langevin stated that she is the Workers’ Compensation

Coordinator for the hospital, and is part of the human resource department.  As part of that

position, she orients new employees in Claimant’s position; however, she did not recall if

she oriented Claimant.  Langevin is familiar with the employee’s manual and the hospital’s

policy on the taking of breaks.  The policy provides that an employee must clock out if he
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or she goes outside the hospital.  She confirmed that Brauer’s testimony concerning the

policy was correct.  Violation of a policy results in a verbal warning first, and then a written

one.  Baxter Regional expects its policies, and the enforcement thereof, to be enforced

consistently.  The break policy is enforced across the board, regardless of the employee

or shift involved.

When cross-examined, Langevin testified that she did not bring Claimant’s

personnel file to the hearing.  She believes that Claimant is a good employee.

Testimony-Deposition

Dr. William Goodman.  As stated above, Dr. Goodman was deposed on July 15,

2008, and the transcript thereof was admitted as Respondents’ Exhibit 2.  He is a board-

certified orthopedic surgeon in Springfield, Missouri.  Goodman performed a partial hip

replacement on Claimant–that section of her fractured femur that formed the ball portion

of the hip joint.  He testified that while she presented to him with a history of rheumatoid

arthritis and osteoporosis, they did not play a role in her right hip condition.  Dr. Goodman

stated that he was unable to opine whether the fall caused the hip fracture, or vice versa.

Claimant put in her health questionnaire that she smokes one quarter of a pack of

cigarettes per day.  Goodman stated that while this habit can impede bone healing,

Claimant did very well with her post-operative management and therapy.  Her last visit with

him was on March 7, 2008, and at that time he wrote that her anticipated date of return to

work was May 5, 2008.  As far as he knew, nothing changed thereafter concerning her

condition.  Her therapy notes for April 16, 2008 reflected that she would be returning to

work within the next two weeks.
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While he does not evaluate patients for permanent impairment ratings, Dr.

Goodman testified that he anticipated that Claimant would be entitled to a rating as a result

of her hip fracture.

Records

Commission Exhibit 2.  This consists of the stipulation reached by the parties as to

Claimant’s average weekly wage (Claimant’s assent to this has been blue-backed to the

record) $379.00, along with a printout of her wages.

Claimant’s Exhibit 1.  This exhibit is comprised of the records documenting the

treatment of Claimant by Dr. William Goodman.  He diagnosed her as having a displaced

right proximal femoral neck fracture and performed a right bipolar hemi-arthroplasty

replacement utilizing biometric stem and bipolar construct on January 1, 2008.

Respondents’ Exhibit 1.  The reports related to Claimant’s alleged fall are contained

in this exhibit.  The First Report of Injury, prepared by Langevin, reflects that Claimant on

January 1, 2008 tripped while on break on the sidewalk outside Respondent Baxter

Regional and sustained a right hip fracture.  The Form AR-N, signed by Claimant on

January 7, 2008, reflects that she “tripped on something and fell to ground” on January 1,

2008 at 2:50 a.m., resulting in a broke right hip.  The hospital’s Employee Incident Report

is dated January 1, 2008, bears the signatures of Claimant, her immediate supervisor,

Virginia Ashley, and Clinical Coordinator Donna Younger.  The report reads that Claimant

fell on the sidewalk outside the facility while she was “on break” at 2:30 a.m., when her

“foot became entangled in [the] sidewalk approach.”
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ADJUDICATION

A. Compensability

Claimant has argued that on January 1, 2008, she sustained a compensable right

hip injury when she fell on the sidewalk outside the hospital facility comprising Respondent

Baxter Regional.  Respondents have countered that her injury did not arise out of and in

the course of her employment.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

A compensable injury does not include one suffered when employment services are

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii).  See Parker v. Comcast Cable

Corp., 100 Ark. App. 400, ___ S.W.3d ___ (Ark. App. Dec. 5, 2007).  Employment services
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are being performed when the employee is engaged in an activity that is generally required

by the performer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d

905 (2007).  The Commission employs the same test to determine whether an employee

is performing employment services as it does when determining whether an employee is

acting within the scope and course of his employment.  Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.2d 1 (2002).  The question is whether the injury happened within the time

and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The term

“preponderance of the evidence” does not mean preponderance in amount, but implies an

overbalancing in weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

In arguing for compensability, Claimant has directed the Commission to Ray v. Univ.

of Ark., 66 Ark. App. 177, 990 S.W.2d 158 (1999).  In that case, the Arkansas Court of
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Appeals held that a cafeteria worker who fell and was injured while on her break was

nonetheless performing employment services because she was required to make herself

available to help students during this period.  This case, and the approach taken therein,

was cited with approval by the Arkansas Supreme Court in Wallace v. West Fraser South,

Inc., 365 Ark. 68, 225 S.W.3d 361 (2006:

We do not, as suggested by Wallace, adopt a bright-line rule that an
employee who is on a break is per se performing employment services.  We
need not address that issue because we conclude, on the facts of this case,
that Wallace was performing employment services at the time of his injury.
As in Pifer and Matlock, Wallace was returning to his work area after an
authorized rest period.  Wallace testified that in the past, he had been asked
to return to work during his break.  We note the similarities to Ray v.
University of Arkansas, supra, where the employee was required to assist
students if required, even during a paid break period.  In addition, Wallace
remained on the clock and was not able to leave his workplace during his
break.  In Wal-Mart Stores, Inc. v. King, supra, the court of appeals held that
where an employee was required to go to the employee lounge for her break
and was required to assist customers during her break, if requested to do so,
the employee was performing employment services.  In sum, the record
before us indicates that Wallace was engaged in conduct permitted by his
employer, if not specifically authorized by his employer, and nothing in the
record demonstrates that Wallace's actions were inconsistent with his
employer's interests in advancing the work.

The Wallace Court thus focused not only on whether the claimant was required to be

available to help during his break, but whether he was required to remain in his workplace

during the break.

These cases do not help Claimant.  In the situation at hand, while Claimant was

unquestionably on break when she fell, she was not “on call” or otherwise available to help

patients or to perform any other aspect of her job at the time.  She admitted that no means

were available to have summoned her to provide aid while she was physically outside the

facility.  Moreover, she was assigned to “one on one” duty the night of the fall, and was not



Hudak-Lee - Claim No. F800239 16

expected to be part of any code blue team–a job she had performed on other occasions.

She did not know if she could be required to cut her break short to perform a job-related

task.  While Claimant testified that she was unsure if she was supposed to clock out while

outside the hospital building, both Brauer and Langevin gave credible testimony that such

is the policy at Respondent Baxter Regional.  Considering that, as Brauer confirmed,

Claimant was unable to perform any duties of benefit to the hospital while outside, the

policy makes sense.  While, as in Wallace, supra, the evidence shows that Claimant was

expected to remain within the vicinity of her workplace during her break, she did not do

this; not only did she leave her assigned floor, but she left the building.

Claimant has sought to portray her use of the break time to get some “fresh air” in

order to stay awake for her “one on one” duty as benefitting the hospital.  This, however,

ignores the fact Claimant could have engaged in other activities to accomplish this that

would have kept her available to render aid during her break.  In addition to confining her

area of walking to the vicinity of her assignment, as the policy dictates, Claimant could

have availed herself of the free coffee or caffeinated drinks in the nearby vending machine

in order to regain alertness.  Her actions in leaving the building, which the evidence shows

required that she clock out, essentially placed her on her lunch break.  Certainly, she was

not carrying out the employer’s purpose or advancing the employer’s interest, directly or

indirectly, at the time of the fall.  I find that Claimant was not performing employment

services; hence, she has not proven by a preponderance of the evidence that she

sustained a compensable injury.
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B. Balance of Issues

Because Claimant has not proven by a preponderance of the evidence that she

incurred a compensable injury, the balance of the issues–whether she is entitled to

reasonable and necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee–are moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that her

alleged injury is compensable.  She has been unable to do this.  Therefore, her claim must

be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge  


