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STATEMENT OF THE CASE

A hearing was conducted May 22, 2009, to determine whether the claimant’s

back injury is causally related to an admitted December 1, 2006, work-related

incident and injury.

A prehearing conference was conducted in this claim on April 1, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were properly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1." 

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times; that the claimant sustained compensable injuries as the result of



-2-

a specific event identifiable in time and place of occurrence on December 1, 2006,

when the claimant fell off a ladder; that he earned sufficient wages to entitle him to

compensation rates of $388.00 per week for temporary total disability and $291.00

per week for permanent partial disability; that respondents acknowledged and paid

appropriate medical, temporary total disability, as well as permanent impairment

benefits for both a left shoulder injury, as well as a right hand injury; and that

respondents had controverted compensability of an alleged low back injury related

to the December 1, 2006, incident.

By agreement of the parties, the primary issue presented for determination

was whether, in addition to the admitted injuries, the claimant sustained a back

injury on December 1, 2006.  If answered affirmatively, claimant’s entitlement to

associated benefits for the back injury must be addressed.

Claimant contended, in summary, that in addition to the left shoulder and

right hand injuries, he also sustained a back injury as the result of the December

1, 2006, fall; that respondents should be held responsible for additional temporary

total disability from the date benefits were terminated on or about June 6, 2007, and

continuing through an undetermined date while maintaining that his healing period

had  not ended for the alleged low back injury; that respondents should be held

responsible for  outstanding medical related to the low back injury, together with

continued reasonably necessary medical treatment; and that a controverted

attorney’s fee should attach to any benefits awarded for the back claim.  The
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claimant reserved entitlement to permanent partial disability, including possible

wage-loss disability for the admitted injuries.

The respondents contended that it had paid all appropriate benefits related

to the December 1, 2006, admitted injury and that the claimant’s back claim was

unrelated to the December 1, 2006, incident.

The claimant was the only witness to testify in this claim.   The record is

composed solely of the transcript of the May 22, 2009, hearing containing a volume

of medical records consisting of one hundred twenty-eight (128) pages which was

introduced as “Claimant’s Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that, in

addition to admitted injuries to his left shoulder and right hand, he also

sustained a low back injury arising out of and during the course of his
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employment with Automated Conveyor Systems, Inc., which was the result

of a specific incident identifiable in time and place of occurrence on

December 1, 2006, when he fell off a ladder which has been established by

medical evidence supported by objective findings.

4. The claimant has proven, by a preponderance of the evidence, that he is

entitled to additional temporary total disability benefits for the period

beginning on or about June 6, 2007, at which time temporary total disability

benefits were terminated, and continuing through November 12, 2008, which

is the last date medical records were provided.

5. Respondents are responsible for all outstanding hospital, medical, and

related expenses as the result of claimant’s December 1, 2006, back injury,

and respondents remain responsible for continued reasonably necessary

medical treatment.

6. Respondents are entitled to a credit or offset equal to, dollar-for-dollar, the

amount of benefits the claimant has previously received in medical services

or disability and which have been paid under a group health care plan

pursuant to Ark. Code Ann. §11-9-411.

7. By necessity, the issues of the end of the claimant’s healing period, as well

as claimant’s entitlement to further indemnity benefits, if any, including

permanent disability benefits, must be specifically reserved pending further

development of the medical evidence.
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DISCUSSION

The relevant facts in this claim are undisputed.  The claimant, Tommy

Howell, age fifty-eight (58), began working for Automated Conveyor on or about

April, 2005.  The claimant was hired to work in the machine shop where he

performed tool and die work, as well as maintenance work on the equipment.  On

December 1, 2006, the claimant sustained multiple injuries as the result of a

specific incident when he fell off a ladder while attempting to repair a broken gas

line.  The record reflects that the claimant fell approximately twelve (12) to fifteen

(15) feet.  The medical record reflects that the claimant dislocated his left shoulder

as the result of the fall and also sustained a traumatic carpal tunnel injury to his

right hand.  In fact, the record reflects that the respondents exercised good faith in

meeting its obligations under our workers’ compensation laws by providing the

claimant with prompt, reasonably necessary medical treatment.  The claimant was

initially taken to the emergency room at the Crittenden Memorial Hospital in West

Memphis, Arkansas, where x-rays revealed an anterior and inferior dislocation of

the left shoulder without evidence of fracture.  The claimant was discharged from

the emergency room with instructions to wear a shoulder immobilizer for one week.

The claimant returned to work with restrictions.  The claimant testified that he

continued working performing modified work with assistance from co-workers until

he was required to undergo surgery on his right hand.  The record reflects that the

claimant was next sent by the employer to the company doctors at Concentra
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Medical Centers in Memphis, Tennessee, on December 21, 2006, because of

complaints of pain in the left shoulder with motion, as well as numbness and tingling

in the right hand.  The claimant was treated with medications and physical therapy

and eventually referred to Dr. A. Manugian with the Memphis Orthopedic Group in

Memphis, Tennessee.  The claimant was first examined and treated by Dr.

Manugian on January 19, 2007.  Dr. Manugian has remained the claimant’s primary

treating physician since that time.  As will be reflected in the medical further below,

Dr. Manugian treated the claimant for both his left shoulder injury, as well as his

right carpal tunnel injury.  The claimant eventually underwent surgical release of the

right carpal tunnel, as well as surgery on the left shoulder.  Once the claimant’s

right hand and left shoulder problems were medical resolved, he began voicing

complaints of low back problems which the claimant related to the December 1,

2006, work-related fall.  Dr. Manugian subsequently referred the claimant to Dr.

Stephen Waggoner, a back specialist in the same orthopedic group.  The claimant

was first evaluated by Dr. Waggoner on September 14, 2007.    The history

contained in Dr. Waggoner’s narrative report stated that the claimant had been

experiencing trouble with his back for over one year which was inconsistent with the

medical evidence, as well as the record as a whole.  The only trauma noted in the

history obtained by Dr. Waggoner was the work-related fall   As reflected above,

respondents exercised faith in meeting its obligations under our workers’

compensation laws by accepting and paying all benefits related to both the right
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hand and left shoulder injuries while controverting the low back injury in its entirety

maintaining that the claimant’s back injury was unrelated to the December 1, 2006,

incident. 

A claimant’s testimony is never considered uncontroverted.  The testimony

of an interested party is always considered to be controverted. Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark.

App. 198, 965 S.W.2d 84 (1998).

I found the claimant to be an extremely credible witness.  The claimant’s

work-related incident is undisputed.  The claimant fell twelve (12) to fifteen (15) feet

off a ladder, landing on the floor.  The claimant sustained an acute and painful

dislocation to his left shoulder.  Subsequent diagnostic studies revealed rotator cuff

tear, which required surgical intervention.  In addition, the claimant sustained a

severe carpal tunnel injury to the right wrist.  The claimant testified that although he

experienced some pain in his back immediately following the fall, his primary

complaints involved the left shoulder and right wrist.  The record reflects that the

claimant was taking pain medication for his hand and shoulder which the claimant

asserted masked the pain in his low back.  After the symptoms involving the

claimant’s left shoulder and right hand improved he began expressing increased

complaints of back pain which he contended resulted from the December 1, 2006,

fall.  The credible evidence of record supports the claimant’s contention.
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MEDICAL EVIDENCE

The claimant was initially examined and treated at the Crittenden Memorial

Hospital Emergency Room for a dislocated left shoulder.  The dislocation was

reduced, prescription medication, Lorcet, for pain was prescribed, and the claimant

was discharged with instructions to wear an immobilizer for one week.  The claimant

was next examined and treated by Dr. Gregory Anderson, the company doctor at

Concentra Medical Centers in Memphis, Tennessee.  The claimant’s complaints

included his left shoulder, as well as numbness and weakness in the right hand.

Dr. Anderson prescribed over-the-counter medication, Advil, as well as physical

therapy and referred the claimant to the Memphis Orthopedic Group for nerve

conduction studies.  Dr. Anderson diagnosed the shoulder dislocation, together with

severe carpal tunnel syndrome.  Dr. Anderson released the claimant from his care

on January 19, 2007.  Dr. Anderson released the claimant to regular activity while,

at the same time, referring the claimant to the Memphis Orthopedic Group for

further evaluation.  The claimant was first examined and treated by Dr. Arsen H.

Manugian, an orthopedic surgeon with the Memphis Orthopedic Group on January

19, 2007.  Dr. Manugian, following a physical exam and a review of diagnostic

reports, confirmed an acute median nerve compression of the right carpal tunnel,

as well as post-left shoulder dislocation and reduction, resolving.  Dr. Manugian

injected the right carpal tunnel, provided the claimant medications, applied a wrist

splint and permitted the claimant to continue modified work with a follow-up visit in
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one week.  Dr. Manugian noted that if the claimant’s symptoms did not improve,

surgical intervention of the carpal tunnel would be necessary.  The claimant

returned to Dr. Manugian on January 26, 2007, with improvement noted, post-carpal

tunnel injection.  Because of the improvement, Dr. Manugian prescribed additional

medications while allowing the claimant to continue working and scheduled a

follow-up visit in two (2) weeks.  The claimant returned to the clinic on February

19,2007, at which time Dr. Manugian noted that the claimant’s condition had

plateaued with no change in the numbness of the index and thumb, at which time

he recommended a repeat EMG.  The repeat EMG performed by Dr. Dale

Cunningham revealed an abnormal and severe right carpal tunnel syndrome.  In a

report dated March 2, 2007, Dr. Manugian recommended surgical intervention.

Surgery was performed on March 7, 2007.  Dr. Manugian also noted continued

complaints of left shoulder pain and recommended a MRI to diagnose the source

of the left shoulder problem.   On March 9, 2007, the claimant underwent a MRI of

the left shoulder which revealed a defuse tear throughout the majority of labrum,

most pronounced anteriorly where the tear appeared irregular and laterally

displaced.  Dr. Manugian injected the left shoulder and started the claimant on

shoulder exercises and physical therapy while noting that the claimant would

eventually be required to undergo an arthroscopic evaluation with debridement of

the labrum as well as decompression of the rotor cuff.  (Cl. Ex. A, p.34)

On March 26, 2007, Dr. Manugian noted that the right carpal tunnel was
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doing very well.  At that time, he scheduled the claimant for a left shoulder

arthroscopic surgery the following day.  Surgery was performed on March 27, 2007.

The post-operative diagnoses are set out below:

POSTOPERATIVE DIAGNOSES:

1. Type IV SLAP lesion, anterior and posterior, left shoulder.
2. Fifty percent joint surface rotator cuff tear of the supraspinatus.
3. Sixty percent fraying of the biceps tendon.
4. Subacromial impingement with bursitis.
5. Acromioclavicular degenerative joint disease, left shoulder.

(Cl. Ex. A, p.46)

Following the claimant’s shoulder surgery, the claimant underwent an

extensive course of physical therapy to improve his shoulder function.  The first

medical record reflecting complaints of back pain is noted by physical therapist,

Leanne Howell, on May 10, 2007, approximately six (6) weeks following the

shoulder surgery.  Thereafter, the physical therapy progress notes reflect

progressive and increased complaints of back pain.  The claimant returned to Dr.

Manugian on May 21, 2007, at which time the claimant related his back symptoms

by history to the December 1, 2006, fall.  Dr. Manugian’s report states:

Is doing very much better with his left shoulder.  He still has some restriction
especially of internal rotation and abduction.  His right hand has some pillar
tenderness, but almost complete resolution of his numbness.  His back continues
to be symptomatic and clinically it is very suggestive of canal stenosis as he has
poor tolerance to walking over a certain period of time and has to sit down.  He
relates his back symptoms starting after his fall and this could be very easily be an
aggravation of underlying pathology.

An MRI of his lumbar spine would be extremely helpful in evaluating the pathology
and possibly treatment with lumbar epidural.  He is to continue with his home
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exercise program for the back, p.t. for his left shoulder, same restrictions at work
and a follow up visit two weeks. /kmw   (Cl. Ex. A, p.79)

The claimant continued an aggressive course of physical therapy and

achieved significant improvement with both his left shoulder and right wrist.  Dr.

Manugian released the claimant and assigned an impairment rating for both the left

shoulder and right wrist on June 4, 2007, while recommending an MRI of the lumbar

spine.  (Cl. Ex. A, p.90)

Noticeably absent from the medical evidence is any evidence whatsoever of

any back complaints prior to the December 1, 2006, fall.  In fact, the medical history

is consistent with the claimant’s complaints that the back problems developed and

have continued following the admitted injury.  On June 8, 2007, Dr. Manugian noted

that the claimant was having increasing difficulties with walking, at which time he

scheduled the claimant for an MRI.  The MRI was conducted on June 11, 2007, and

revealed defects at multiple levels, as well as an annular disc tear.  (Cl. Ex. A,

pp.92-92, 96)

Dr. Manugian subsequently referred the claimant to Dr. Stephen Waggoner,

an orthopedic back surgeon in the same Memphis Orthopedic Group for evaluation

of the claimant’s back injury.  Although Dr. Waggoner, in the patient history, notes

that the claimant had been having trouble with his back for over one year, it is clear

from the record as a whole that there is no evidence of back complaints prior to the

December 1, 2006, fall.  Further, it must be pointed out that Dr. Waggoner did note
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that the claimant complained of past injuries related to a fall without any recent

injuries.  Dr. Waggoner reviewed the MRI studies which showed the annular disc

tear, as well as  a broad-based disc extrusion at L5-S1.  Both Dr. Waggoner and

Dr. Manugian agreed that the claimant required a laminectomy with decompression,

followed by a fusion.  The surgery was performed by Dr. Waggoner on November

5, 2007.

The primary issue presented for determination concerns compensability of

the claimant’s low back injury.

A claimant  is not required to establish the causal connection between a

work-related incident and an injury by either expert medical opinion or objective

medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized that a

causal relationship may be established between an employment-related incident

and a subsequent physical injury based on evidence that the injury manifested itself

within a reasonable period of time following the incident so that the injury is logically

attributable to the incident, where there is no other explanation for the injury.  Hall

v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the

disability does not manifest itself until months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).  See
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also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001).

In the instant case, there is no evidence whatsoever that the claimant

experienced any back problems before the December 1, 2006, work-related fall.

The claimant sustained significant and acute traumatic injuries to both his left

shoulder and right hand as the result of a work-related injury.  The claimant credibly

testified that his primary complaints initially involved the right hand and left

shoulder.  The claimant took both prescription medications and over-the-counter

medications.  The medications relieved the pain in his wrist and shoulder while, at

the same time, relieved the claimant’s back pain.  Once the claimant’s shoulder and

wrist injuries improved, and the claimant began receiving physical therapy and

limited his medications, the symptoms associated with his low back became

magnified.  The record reflects that the claimant, at all times, related his back

problems to the December 1, 2006, fall, even before the exact nature and extent of

the back injury was diagnosed.  The claimant has sustained his burden of proving

that he sustained a back injury on December 1, 2006.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the
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duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the clamant has sustained his burden

of proving, by a preponderance of the credible evidence, that he sustained a

compensable back injury.  Accordingly, the claimant is entitled to appropriate

benefits related to the back claim.  

Concerning the claimant’s entitlement to temporary total disability, the

claimant was last examined by Dr. Waggoner on May 14, 2008, at which time he

was six (6) months post-surgery and lumbar fusion.  At that time, the claimant was

to continue with physical therapy, weight loss, and prescribed medications with a

return in six (6) months.  The claimant failed to either show or cancelled his

appointment on November 12, 2008.  Accordingly, I find that the claimant has failed

to prove that he is entitled to temporary total disability after November 12, 2008.

Finally, I feel compelled to point out that the record reflects that the

claimant’s medical treatment related to his controverted back injury has been paid,
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in part, by health insurance.  It is unclear whether the claimant has received any

short-term or long-term disability benefits.  Accordingly, respondents are entitled

to a credit for the amount of benefits the claimant has previously received for the

same medical services or period of disability in accordance with A.C.A. §11-9-411.

AWARD

Respondent, Travelers Insurance Company, is hereby directed and ordered

to pay, to the claimant, additional temporary total disability benefits at the rate of

$388.00 per week, beginning June 6, 2007, and continuing through November 12,

2008.

All accrued benefits shall be paid in lump sum and without discount.

Respondents are further directed and ordered to pay all outstanding medical

and related expenses as the result of the claimant’s back injury and respondents

remain responsible for continued reasonably necessary medical treatment.

Additionally, claimant’s attorney, Ms. Laura Beth York and the Wren Law

Firm, are hereby awarded the maximum statutory attorney’s fee pursuant to, and

limited by, Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  
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