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Claimant was represented by Mr. Steven R. McNeely, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 24, 2009, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted on January 8,

2009, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1” and made a part of the

record without objection, subject to any modifications made at the full hearing.

The parties stipulated to the following at the February 24, 2009, full

hearing:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including December 11, 2006.

3) The claimant sustained a compensable low back injury on

December 11, 2006.

4) The claimant is receiving long-term disability benefits.

5) The claimant’s compensation rates are $387.00 per week for

temporary total disability and $290.00 per week for

permanent partial disability.

At the full hearing, the parties agreed to litigate the issues of additional

medical treatment and claimant’s entitlement to temporary total disability benefits

from September 15, 2008, to a date yet to be determined.  However, during the

full hearing both parties agreed the issue of additional medical treatment could

be narrowed to the issue of whether the claimant’s referral from Dr. Abrams to Dr.

Shahim was valid.  (T. pp. 61-62, lines 22-25 & 1-21).

At the full hearing, the claimant contended he sustained a compensable

back injury on December 11, 2006, and that the respondents had controverted

additional medical care and treatment and temporary total disability benefits

since the date of the appointment with Dr. Abrams.  Claimant also contended that

he was under treatment with Dr. Saer, who recommended surgery.  Claimant

contends that he requested a change of physician to Dr. Abrams, who referred

the claimant to Dr. Shahim for follow-up care and treatment.  Claimant contends

he is entitled to medical care and treatment from Dr. Abrams and Dr. Shahim and
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contends he is entitled to temporary total disability benefits from September 15,

2008, to a date yet to be determined.  Claimant contended that if he prevails on

the medical issue, that the claimant’s attorney is entitled to a fee on this denial,

should any indemnity benefits follow.  

Respondents contended at the full hearing that the claimant has a

compensable injury, and that the appropriate benefits have been paid.

Respondents contend that claimant is receiving long-term disability for which

respondents get a credit.  Respondents contend they have offered the claimant

to have surgery by Dr. Saer or Dr. Akin, but that the claimant insists upon surgery

by Dr. Shahim, who is not an authorized doctor.  Respondents also contend that

the claimant is not entitled to temporary total disability benefits because they

have light duty jobs available for the claimant.  Respondents also contend that

claimant underwent a functional capacity evaluation showing he is capable of

doing medium level work.  Respondents now contend that in the event of an

award of indemnity benefits, they are entitled to a credit pursuant to A.C.A. § 11-

9-411 since the claimant is drawing long-term disability.  Respondents contend

that when the claimant asked Dr. Abrams to refer him to Dr. Shahim that it was

in essence another change of physician giving the claimant another bite at the

apple.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that the referral from Dr. Abrams to Dr. Shahim was valid.

Therefore, the respondents are directed to provide the

claimant treatment with Dr. Shahim.  I specifically find that Dr.

Abrams’ directive to send the claimant to Dr. Shahim was a

valid referral and not a second change of physician as argued

by the respondents.

4) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability

benefits from September 15, 2008, to a date yet to be

determined.

5) All issues not addressed herein are hereby reserved.

DISCUSSION

The claimant sustained an admittedly compensable back injury on

December 11, 2006.  The respondents sent the claimant to Concentra for medical



JOEL B. HOWARD - F805299

-5-

treatment where he treated with a Dr. Ibsen.  After treating with Dr. Ibsen, the

claimant was then referred to Dr. Bryan.  The claimant treated with Dr. Bryan with

injections and other conservative treatment; however, the claimant testified that

he continued to have pain.  

The claimant was sent to Dr. Baskin for an independent medical

evaluation.  Following the independent medical evaluation, Dr. Bryan referred the

claimant to Dr. Saer.  The claimant testified he saw Dr. Saer on multiple

occasions and ultimately Dr. Saer recommended surgery.  The claimant testified

that he continued to work following his admittedly compensable injury on

December 11, 2006, through September 15, 2008.  During that period of time the

claimant stated that he still had pain but was given light duty work.  The claimant

also treated with Dr. Rosenzweig with injections.  The respondents agreed that

Dr. Akin could perform back surgery on the claimant.

The claimant testified that he was aware of the surgery recommendations

from Drs. Saer and Akin but did not feel comfortable with their treatment.

Thereafter, the claimant requested a Change of Physician Order through the

Arkansas Workers’ Compensation Commission which was approved on

August 25, 2008, by Ms. Pat Capps Hannah.  The Commission’s Change of

Physician Order changed the claimant’s primary treating physician from Dr. Saer
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to Dr. Joe Abrams.  (Cl. Ex. 2).  After the Change of Physician Order was

entered, claimant saw Dr. Joe Abrams on September 15, 2008.  At the

September 15, 2008, appointment with Dr. Abrams, Dr. Abrams ordered the

claimant to remain off work for an undetermined period of time and was referred

to Dr. Reza Shahim for a surgical evaluation.

Respondents controverted the referral from Dr. Abrams to Dr. Shahim on

the basis that it was essentially a second change of physician and in that light

argued Patrick v. Ark. Oak Flooring Co., 39 Ark. App. 34, 833 S.W .2d 790 (1992).

Respondents argued that pursuant to Patrick v. Ark. Oak Flooring, the referral

from Dr. Abrams to Dr. Shahim was not valid because it was made at the

claimant’s request.  Respondents also controvert the temporary total disability

benefits requested by the claimant from September 15, 2008, to a date yet to be

determined.

ADJUDICATION

Initially, the parties outlined the issue of the requested treatment from Dr.

Abrams as “whether the claimant was entitled to additional medical treatment.”

However, during the course of the hearing the parties agreed the issue was not

about reasonable, necessary, and related medical treatment but rather whether

the referral from Dr. Abrams to Dr. Shahim was valid.  The respondents argued



JOEL B. HOWARD - F805299

-7-

the Patrick v. Ark. Oak Flooring facts were similar to the case at hand.

Respondents argued that the referral from Dr. Abrams to Dr. Shahim was actually

a “change of physician” rather than a valid referral.  Whether treatment is a result

of a “referral” rather than a “change of physician” is a factual determination to be

made by the Commission.  Pennington v. Gene Cosby Floor & Carpet, 51 Ark.

App. 128, 911 S.W .2d 600 (1995); TEC v.  Underwood, 33 Ark. App. 116, 802

S.W .2d 481 (1991).

It is clear from the claimant’s testimony that he had heard good things

about Dr. Shahim and clearly mentioned Dr. Shahim’s name as his choice to Dr.

Abrams.  It is equally as clear that at the time Dr. Abrams referred the claimant

to Dr. Shahim that Dr. Abrams was the claimant’s authorized treating physician

pursuant to the Change of Physician Order found herein as Claimant’s Exhibit

Number 2.  It is clear that the claimant needs back surgery.  Both Drs. Akin and

Saer have agreed to perform back surgery on the claimant and even the

respondents do not argue that said surgery would not be reasonable, necessary,

and related.  Dr. Abrams was the claimant’s general physician and ultimately

would not have performed surgery.  Therefore, for the claimant to receive the

surgery he needs, a referral to a surgeon would have had to been made.

A patient’s mere request for treatment by a particular physician is not in
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itself sufficient to invalidate an otherwise valid referral.  Electro-Air v. Villines, 16

Ark. App. 102, 697 S.W.2d 932 (1985).  Clearly, the claimant wanted to be

referred to Dr. Shahim.  However, as stated above, the claimant’s mere request

does not invalidate an otherwise valid referral.  Here, Dr. Abrams, as the

claimant’s authorized treating physician, made a valid referral to Dr. Shahim.  It

is equally clear, that the claimant needs back surgery and that someone must do

it.  This is a factual determination to be made by the Commission, and I find that

the facts and circumstances contained in the record herein balanced with the

cited case law shows that the proposed treatment from Dr. Shahim is the result

of a valid referral rather than a change of physician as argued by the

respondents.  Therefore, I find that the claimant is entitled to be evaluated by Dr.

Shahim as such consultation is the result of a valid referral from the claimant’s

authorized treating physician.

The claimant requests temporary total disability benefits from

September 15, 2008, through a date yet to be determined.  In order to be entitled

to temporary total disability benefits, the claimant must remain in his healing

period and be totally unable to earn wages.  Ark. State. Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  

The claimant currently has two doctors recommending surgery for his
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admittedly compensable injury.  The claimant continues to experience pain and

other symptoms related to his admittedly compensable injury.  Based upon the

evidence now before the Commission, I find that the claimant is still within his

healing period.  However, I cannot find that the claimant is totally unable to earn

wages.  When reviewing all the evidence in its totality, it is clear that the claimant

is not totally unable to earn wages.  Found at Commission’s Exhibit Number 2 is

a statement from the Martin Bowen Hefley Knee and Sports Medicine Clinic

wherein they state, “capable of light work.”  Said report also states, “continue to

restrict from operation of stacker crane.”  Also contained in the record is the

claimant’s functional capacity evaluation found at Claimant’s Exhibit 1, page 31,

which states, “Mr. Howard demonstrated the ability to perform work in the

Medium classification of work as define [sic] by the US Dept. of Labor’s

guidelines.”  It is important to note that the claimant worked continuously for the

respondent from the date of injury (12/11/06) through September 15, 2008.  

The only off work restriction contained in the record herein is from Dr.

Abrams who by the claimant’s own admission did not conduct any tests or

examination on the claimant to evaluate his functional ability.  (T. pg. 44, lines 14-

15).  The Commission is faced with medical evidence stating that the claimant

can work light to medium duty within certain restrictions as well as a functional
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capacity evaluation to that effect.  On the other side of the coin, we have Dr.

Abrams’ off work report from September 15, 2008, of which the claimant relies

for his request for temporary total disability benefits.  Ultimately, I turn to the

claimant’s own testimony for the proposition that he is not totally unable to earn

wages when he states, “I’d go to work tomorrow if it’s light duty.  I mean, my – my

stuff says not to stand more than four hours a day and not lift more than 40

pounds and no repetitive bending and lifting and all, and that pretty much

describes the job.”  (T. pg. 53, lines 9-13).  The claimant clearly states that he

can work within restrictions of not lifting more than 40 pounds and no repetitive

bending and lifting.  Mr. Scott Payden, operations manager for the respondents,

credibly testified that there was work available within the claimant’s restrictions

at Ryerson, Inc.  But, the claimant’s own testimony clearly shows that he is able

to earn wages in some capacity at this time.  Therefore, I find that the claimant

has failed to prove by a preponderance of the evidence that he is entitled to

temporary total disability benefits from September 15, 2008, to a date yet to be

determined.

AWARD

The claimant has proven by a preponderance of the evidence that the

referral from Dr. Abrams to Dr. Shahim was valid.  Therefore, respondents are
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directed to pay for the surgical evaluation from Dr. Shahim, as I find that Dr.

Shahim is an authorized treating physician pursuant to the valid referral from Dr.

Abrams.  Respondents are herein directed and ordered to comply with the

findings of fact and conclusions of law set forth herein.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


