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Claimant represented by ANDREW HATFIELD, Attorney, Fayetteville,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On November 18, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on September 24, 2008, and a pre-hearing order was filed

on September 26, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 18, 2007, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$504 for temporary total disability and $378 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Related medical.

3. Temporary total disability.

Claimant’s contentions are:

“Claimant is a 42 year-old employee of
Anderson Merchandisers who sustained an injury
to her right arm and elbow on or about
September 18, 2007.  The claim was accepted as
compensable originally.  Claimant received
medical treatment, was taken off work and
received temporary total disability benefits.
Claimant was subsequently released from the
doctor on or about April 22, 2008.
Additionally, claimant is still having
problems with her right arm and shoulder and
is in need of further medical treatment.
Currently, the respondent is denying
responsibility for additional treatment on the
right arm and elbow.”

Respondents’ contentions are:

“The claimant was not injured on the job.  She
allegedly has tennis elbow.  There are no
tests that show that she has any work related
condition.  She hoes not have any objective
medical findings.”

The claimant in this matter is a forty-three-year-old female.

She was employed by the respondent as a sales merchandiser, which

required her to stock, zone, and order merchandise for several

retail stores.
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In testimony the claimant states that, “I thought that I had

pulled a muscle in my arm and just thought that it would go away.

And after several weeks, it didn’t, so I finally called Anderson

Merchandisers, and that’s when they told me to call - or that they

would get in contact with workmen’s comp insurance.”

The central issue in this matter is whether the claimant

sustained a compensable injury while engaged in employment services

for the respondent.  To do this she must prove that she has

objective medical findings that are causally connected to the

injury the claimant alleges.

Here the claimant was seen by Dr. Cathleen Vandergriff seven

times from October 16, 2007, to December 6, 2007, regarding her

difficulties with her right arm.  Dr. Vandergriff diagnosed the

claimant with right lateral epicondylitis.

The claimant was also seen by Dr. Bryan Benafield on four

occasions from February 5, 2008, through September 2, 2008.  Dr.

Benafield notes in a medical report that the claimant was also seen

by Dr. Daughetry; however, no medical evidence of this visit was

placed in the record.

The claimant was placed in physical therapy and had multiple

appointments from October 26, 2007, to December 6, 2007.

In a careful review of all medical evidence provided it is

clear that the claimant has no objective medical findings.  Medical

records demonstrate that during examinations there was no acute

distress, bilateral upper extremities are neurovascularly intact,
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normal range of motion and strength, sensation is intact, capillary

refill was less than two seconds, and no swelling was present.

The claimant’s only complaint was that of pain and tenderness

in her right arm.  These are clearly only subjective evidence of

injury.  The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable injury shown by objective

medical evidence.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on September 24, 2008, and contained

in a pre-hearing order filed September 26, 2008, are hereby

accepted as fact.

2. The claimant failed to prove by a preponderance of the

evidence that she has objective medical findings of injury to her

right arm.

3. The claimant failed to prove by a preponderance of the

evidence that she suffered a compensable injury.

4. The claimant failed to prove by a preponderance of the

evidence that she is entitled to medical treatment.
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5. The claimant failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability.

6. The claimant’s attorney is not entitled to an attorney’s

fee in this matter.

ORDER

The claimant failed to prove that she had a compensable

injury; inasmuch, this case shall be dismissed in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


