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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith,
Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On October 23, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 20, 2008, and a pre-hearing order was filed on

August 21, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On June 28, 2006, the relationship of employee-employer-

carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$302 for temporary total disability and $227 for permanent partial

disability.

4. The claimant suffered a compensable injury on June 28,

2006.

By agreement of the parties the issues to litigate are limited

to the following:

1. Permanent impairment.

2. Wage loss.

3. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that during and within
the scope of his employment while engaged in
employment services on June 28, 2006, the
Claimant was lifted on a pallet from a
forklift working in the Respondent/Employer's
plant.  The co-worker operating the forklift
caused the forklift to be lowered and the box
in which the Claimant was located collapsed
causing the Claimant to fall 15 feet to the
concrete floor.  The Claimant sustained
injuries to his left shoulder, fracture of his
right leg, and fracture of his left ankle.
The Claimant's healing period has ended on
April 24, 2008.  The Claimant has sustained
ratings of permanent physical impairment of
13% permanent physical impairment to the body
as a whole as a result of his shoulder injury,
30% permanent physical impairment rating to
the right lower extremity as a result of the
right leg fracture, and a 5% permanent
physical impairment rating to the left lower
extremity as a result of the left ankle
fracture.  The Claimant has a combined rating
of permanent physical impairment to the body
as a whole of 25%.  The Claimant has been
terminated from his employment as evidenced by
the attached letter of December 11, 2007 from
his employer confirming his termination from
this job.  The Claimant has permanent
restrictions from no repetitive overhead work



3

or activity extending his right arm as the
result of the shoulder injury (Medical Records
Index, p. 48), and the Claimant has
limitations because of the fractures of the
right and left extremities with no prolonged
walking or standing, limitations of climbing
ladders and scaffolds (Medical Records Index,
pp. 69, 72).  The Claimant has limited work
experience, which includes an honorable
discharge from the United States Army in 1994,
11 months temporary employment at Shipley
Baking Company, and his employment with
Southland Furniture Company beginning in 1997
to the date of his termination.  Based upon
the age, education, work experience, and
limitations of the Claimant's injuries, this
Claimant has sustained substantial wage loss.”

Respondents’ contentions are:

“Respondents acknowledge that claimant has
been rated with a permanent impairment.
Respondents have agreed with claimant’s
attorney to depose the claimant and evaluate
the permanency and to enter into settlement
negotiations.”

The claimant is a thirty-three-year-old male that worked for

the respondent.  The claimant performed manual labor types of

employment activities for the respondent.  On June 28, 2006, he was

sitting on a pallet that was being lowered by a forklift and fell

from a height of approximately fifteen feet to the concrete.  At

that time, the claimant sustained admittedly compensable injuries

to his left shoulder, right lower extremity, and left ankle.

The claimant and respondent in this matter have, as of the day

of the hearing, stipulated that there is some level of permanent

anatomical impairment to the left shoulder, right lower extremity,

and left ankle as a result of the admittedly compensable injury of

June 28, 2006.
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LEFT ANKLE

In considering the degree of permanent partial impairment to

the claimant’s left ankle, I reviewed medical records related to

that injury which was a fracture of the ankle.  On April 24, 2008,

an addendum was done to a medical report by James W. Long M.D.  In

that report Dr. Long stated,

“He has done well with the ankle and regained
full motion.  His fracture has otherwise well
healed.  The patient is felt to have a
permanent functional incapacity of 5 percent
of the left lower extremity as a result of
this fracture about the ankle.  At this time
there are no work restrictions because of this
ankle fracture.”

Referencing the AMA Guides and the medical documents provided

in this matter, I find that a 5 percent impairment to the lower

left extremity below the knee, is the appropriate impairment rate

for the claimant’s left ankle fracture.

RIGHT LOWER EXTREMITY

The injury to the claimant’s right lower extremity is that of

a tibia and fibula fracture.  I have reviewed all the medical

evidence presented in this matter including a progress note done by

Dr. Long on April 28, 2008, regarding the claimant’s fibula and

tibia fracture.  In that report Dr. Long stated, 

“At this point he has reached a level where he
can be given a permanent functional incapacity
rating of the right lower extremity as a
result of the fracture of the tibia and
fibula.  He has a mild varus of his ankle and
a large amount of retained hardware.  The
extremity will always be symptomatic to a
degree.  His permanent functional capacity of
the right lower extremity is judged at 30
percent of this extremity.”  
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After a review of the AMA Guides and the pertinent medical

evidence in this case, I agree with Dr. Long that the claimant’s

proper impairment rating is 30 percent to the right lower extremity

below the knee.  It is clear in reading the medical evidence that

Dr. Long used objective medical evidence in determining the degree

of impairment associated with the claimant’s lower right extremity

below the knee.

SHOULDER

The injury to the claimant’s shoulder in this matter was that

of a left scapular fracture.  I have reviewed the medical evidence

regarding the claimant’s left shoulder including a progress note

completed by Dr. Greg T. Jones on March 14, 2007.  In that note he

states, 

“He has, on the basis of the post traumatic
arthrosis and hardware retention,
scapulothoracic, crepitus, and altered range
of motion and strength that are permanent and
physical in their character on the basis of
the scapular alteration as opposed to bone
tear and muscle or pain control.  A 22 percent
upper extremity impairment at the level of the
shoulder with a corresponding 13 percent whole
person and conversion of the same is
applicable based solely on the left scapular
fracture alone.  He is released at this point
in respect to his upper extremity.”

After review of the AMA Guides as well as the related medical

exhibits concerning the claimant’s left shoulder, I agree with Dr.

Jones that the appropriate rating is 22 percent to the upper

extremity which should be converted to 13 percent to the whole

person as set forth in the AMA Guides.
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The claimant in this matter contends that all of the various

body parts, the left shoulder, the lower right extremity, and the

claimant’s ankle, should be converted to percentages of the whole

person and then be added together using the combined values chart

to find the total impairment of the claimant.  However, I find that

this is not the case.  Each of these injuries, the left shoulder,

lower right extremity, and ankle, should be considered in and of

themselves when making an impairment rating and benefits should be

calculated on a separate basis.  The left ankle fracture should be

considered as a percentage of the lower left extremity below the

knee.  That the right tibia and fibula fracture should be

considered as a percentage of the lower right extremity below the

knee.  The left shoulder is considered the upper left extremity;

however, it should be converted into a percentage of the body as a

whole which I have done in this opinion.

WAGE LOSS

 The claimant has asked the Commission to consider the extent

of his permanent functional disability (loss of wage-earning

capacity), as a result of his admittedly compensable injuries.  In

determining the extent of the claimant’s loss in wage earning

capacity the Commission must consider various factors including the

claimant’s age, education, work experience, motivation to return to

work, and all other factors which can reasonably be expected to

affect his future earning capacity, Ark. Code Ann. §11-9-522(v)(i).

This is all done in light of any physical limitations caused by the

claimant’s compensable injury sustained in this matter.
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The claimant has returned to work after being released by

medical providers.  He is now employed at Allen Canning Company

working on the empty can line.  However, the claimant makes less

money working a fifty-hour work week than the claimant previously

made working a forty-hour work week.

Again, the claimant is thirty-three years of age, he has a

high school education, and entered the Army from which he was

honorably discharged.  The claimant has no specialized training or

secondary education.  He has primarily worked doing manual labor

jobs throughout his employment history.

The claimant’s credible testimony and the medical evidence

presented shows that the claimant has physical restrictions due to

his compensable shoulder injury.  Those restrictions include a

twenty-five-pound weight lifting limit and a restriction on

repetitive overhead or arm-extended activities.  It is clear that

the claimant is motivated to return to work in that he has done so;

however, has not been able to earn a similar or greater wage than

he earned during his employment with the respondent.  Given his

age, education, and history of manual labor, these physical

restrictions have clearly caused the claimant difficulties in

finding employment that would earn him similar or greater wages

than he was earning with the respondent.

The claimant is not going to be able to perform the types of

manual labor duties that he was able to perform prior to these

physical limitations.  The claimant would also be excluded from
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many other assembly line or other manual labor due to his physical

restrictions.

After consideration of all the evidence including age,

education, work experience, and motivation to return to work, I

find that the claimant’s employment opportunities have been

substantially reduced by the physical limitations caused by the

claimant’s admittedly compensable injury.  In my opinion, this loss

of wage-earning capacity would entitle the claimant to additional

permanent partial disability for permanent functional disability

(in excess of permanent physical impairment) of 10 percent to the

body as a whole.

ATTORNEY’S FEES

The issue regarding attorney’s fees in this matter concerns

whether the respondents have controverted the anatomical impairment

ratings and whether or not they should have to pay an attorney’s

fee to the claimant for those permanent anatomical impairment

ratings.  At the hearing the respondents’ attorney stated their

position as to the controversion of the anatomical impairment

rating as follows:

“And, Judge, just for the record, too, I
advised Mr. Sharum that in regard to the
payment of permanent disability benefits, none
have been paid to date; but it's my
understanding this week that based on my
recommendations, we have accepted some
permanency, although there's an issue as to
the appropriate percentage.  And as of the
date of this hearing, checks are being issued
for permanent impairment from the date of MMI
until today's date based on the appropriate
compensation rate of $227 or 226.50.  And
we're acknowledging that there was a
controversion to date and paying Mr. Sharum an
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attorney's fee on that.  And for a little
background, Your Honor, Mr. Sharum and I
agreed to hold off on payment of the permanent
disability benefits while we negotiated
settlement.  There was some delay, and Mr.
Sharum did notify me several weeks ago that he
was deeming those controverted.  So it's our
position that after today's date, that we are
not controverting permanency, although there
is a dispute over -- and we're going to
continue to pay benefits after today's date,
with a determination of the conclusion of the
date those are owed based on the judge's
decision.  I hope that's not too complicated.”

It is the claimant’s contention that the attorney’s fees

related to anatomical impairment of the claimant have been and are

controverted.  In Brass v Weller, 23 Ark. App. 193, 745 S.W.2d 647

(1998), the Court stated, one of the purposes of the attorney’s fee

statute is to put the economic burden of litigation on the party

who makes litigation necessary.  In Aluminum Co. of America v

Henning, 260 Ark. 699, 543 S.W.2d 480 (1976) the Court stated

whether or not a particular claim is controverted is a question of

fact before the Commission.

Here it is clear that the respondents contested or

controverted the anatomical impairment ratings of the claimant at

least up until the hearing date.  This caused the claimant’s

attorney to prepare for a controverted hearing and argued about the

percentage of anatomical impairment that the claimant had

sustained.  I find that the anatomical impairment rating and

functional impairment rating (wage loss) have both been

controverted in this matter and that the claimant’s attorney should

receive a controverted attorney’s fee as set forth in the Arkansas

Workers’ Compensation Act.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 20, 2008, and contained in

a pre-hearing order filed August 21, 2008, are hereby accepted as

fact.

2. The claimant has met his burden of proving anatomical

impairment of the lower left extremity below the knee of  5 percent

regarding his left ankle fracture.

3. The claimant has met his burden of proving anatomical

impairment of the lower right extremity below the knee of 30

percent regarding his right fibula and tibia fractures.

4. The claimant has met his burden of proving anatomical

impairment of the upper left extremity of 22 percent which is

converted by the AMA Guides to 13 percent to the body as a whole

regarding the claimant’s fracture in his left shoulder area.

5. The claimant has met his burden of proving functional

impairment (wage loss) in an amount that would equal 10 percent

impairment to the body as a whole.

6. The claimant has proved his attorney’s entitlement to a

controverted attorney’s fee on anatomical impairment and functional
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impairment (wage loss) as set forth in the Arkansas Workers’

Compensation Act.

ORDER

The respondents shall pay anatomical impairment of 5 percent

to the lower left extremity below the knee to the claimant

regarding his left ankle fracture.  The respondents shall pay

impairment of 30 percent to the lower right extremity below the

knee to the claimant regarding his fibula and tibia fractures.  The

respondents shall pay 13 percent to the person as a whole to the

claimant regarding the fracture to his left shoulder area.  The

respondents shall pay the claimant an amount equal to 10 percent to

the person as a whole for wage loss suffered by the claimant.  The

respondents shall pay a controverted attorney’s fee on both the

anatomical impairment benefits and wage loss benefits ordered by

the Commission in this matter as set forth in the Arkansas Workers’

Compensation Act.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


