
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F409221

SANDRA J. HIXON CLAIMANT

BAPTIST HEALTH RESPONDENT EMPLOYER NO. 1
(SELF-INSURED)

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

ORDER AND OPINION FILED MAY 11, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE GREGORY R. GILES, Attorney at Law,
Texarkana, Arkansas.

Respondents represented by the HONORABLE GAIL PONDER GAINES, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on March 27, 2009, in Hot Springs,

Arkansas.  A prehearing conference was held on January 13, 2009 and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a July 27, 2004, compensable injury.

2.  The compensation rates are $453/340.

3.  The end of the healing period is May 27, 2008.

4.  Respondents accepted a 13% permanent
impairment rating.
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The claimant contends that she is entitled to continue with the medical

procedures recommended by Dr. Thomas Hart, her authorized treating physician, and

that she is permanently and totally disabled or entitled to wage loss benefits and

entitled to attorney’s fees.

Respondents No. 1 contend that the additional medical treatment by Dr. Hart is

not reasonable and necessary in relation to the injury.  Respondents contend there is

no evidence that the claimant has sustained wage loss.  A vocational specialist has

worked with the claimant and has found jobs commensurate with the claimant’s

experience and limitations.

Respondent No. 2 (Death & Permanent Total Disability Trust Fund) will defer to

the outcome of litigation.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Permanent and total disability/wage loss.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:
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FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a July 27, 2004, compensable injury.

2.  The compensation rates are $453/340.

3.  The end of the healing period is May 27, 2008.

4.  Respondents accepted a 13% permanent impairment rating.

5.  The claimant has proven by a preponderance of the evidence that the

additional medical through her authorized treating physician, Dr. Thomas Hart, is

reasonable and necessary and related to the compensable injury.

6.  Respondents remain responsible for the additional medical.

7.  The claimant has failed to prove by a preponderance of the evidence that she

is permanently and totally disabled.

8.  The claimant has proven by a preponderance of the evidence that she has

sustained a diminished earning capacity in the amount of 50% in wage loss above her

13% impairment rating.

9.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 50 years old, began her employment with respondent on February

1, 1980, as an EMT.  The claimant continued her education and in 1994, began
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working as a paramedic for the respondent.  The claimant became a station chief at the

Bismarck station making $10.40 per hour.  According to the claimant, on July 27, 2004,

she and a partner were moving a 400-pound patient and, as she went to lift the cot, she

felt something give in her back.  She saw Dr. Allen Atkins in the emergency room with

symptoms of severe pain in her legs, low back and hips.  The claimant had an MRI and

was referred to Dr. Eric Akin, a neurosurgeon, and he recommended S1 joint injections,

about three.  The injections helped some and she returned to work light duty and then

back to the ambulance.  On October 26, 2005, the claimant and her partner were

moving another large patient and she twisted her back and had pain.  The claimant had

a series of epidural steroid injections that helped for a short time.

The claimant had a functional capacity evaluation that restricted her to light duty

and she could no longer work on the ambulance but she worked in dispatch.  She made

$8.13 per hour and could only work 36 hours per week.  The claimant continued to

have back pain, pain down her legs, numbness and tingling.  Respondents denied

further pain management with Dr. Annette Meador and the claimant sought some

emergency room treatment.  The claimant sought a change of physician and was

assigned to Dr. Thomas Hart.  The claimant was referred to Dr. Wayne Bruffett who did

not recommend surgery but did recommend trunk stabilization exercises.  The claimant

did some physical therapy.  In March 2007, Dr. Hart performed a percutaneous

discectomy nucleoplasty.  The claimant’s symptoms were leg weakness, pain,

numbness, tingling in the back and legs.  According to the claimant, this procedure

helped for a time.  The claimant was referred to Dr. Jim Burson and he performed back
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surgery on September 26, 2007.  According to the claimant, she did better after the

surgery, had less pain until she had the flu or a cold and had a coughing spell and the

pain became worse.  No additional surgery was done but pain medication was

prescribed.  The claimant returned to Dr. Hart and he recommended a diagnostic facet

injection but that procedure was denied by respondents.  Respondents did approve the

claimant return to her family doctor, Dr. Mark Jansen.

According to the claimant, her symptoms now are pain in her back and legs,

weakness, shooting pain and numbness.  She falls on occasion when her legs just give

out.  According to the claimant, after her surgery her employer advised her that her job

had run out and placed her in a “pool position” for part-time help on an as-needed

basis.  The claimant testified that Dr. Jansen has not released her to return to work. 

The claimant testified that she started making applications for work anywhere she

thought she might be able to work.  At some point, the insurance company assigned

Ms. Edie Nichols, a vocational consultant, to work with her.  The claimant testified that

one to two days a week she remains in bed with her feet propped up because of pain.

According to the claimant, she has back spasms if she tries to do housework or

chores such as vacuuming, sweeping or mopping, bending, cooking or loading the

dishwasher.  The claimant testified to getting four hours of sleep on a good night.  She

can drive short distances of about 20 to 30 minutes.  She rides the motorized carts

when she goes shopping.  The claimant testified that she takes Cymbalta and

Hydrocodone pain medication every 4 to 5 hours and takes 3 or 4 pills per day.  The

claimant sat in the courtroom in a chair and she was pushing up with her hands to
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relieve the pressure on her back.

According to the claimant, she is taking a computer class one night a week from

5:00 until 8:00, which is government funded.  The claimant can move about during the

class.  The claimant testified that she did everything asked of her at the functional

capacity evaluation but had to see her doctor two days after the evaluation because of

pain.

According to the claimant, she met with Ms. Nichols and Ms. Nichols helped her

with a resume and provided her job opportunities to pursue.  The claimant had two job

interviews from Ms. Nichols’ list of jobs but received no job offers because of her

limitations.  The respondent employer did not offer the claimant a job after the surgery. 

The claimant has now qualified for social security disability benefits.

The claimant graduated from high school in 1976 and completed an EMT

certification and then completed a year of study for paramedic school.  The claimant’s

work experience consists of working in a bookstore, working in a nursing home in

central supply and Medicare billing and her work with the respondent employer as an

EMT and a paramedic and as a dispatcher.

Edie Nichols, vocational counselor, testified that she worked with the claimant in

assisting her for employment.  Ms. Nichols provided leads on jobs for the claimant to

apply.  Ms. Nichols looked for jobs in the Arkadelphia, Malvern and Hot Springs area

and sent the claimant jobs with actual openings.  Ms. Nichols looked for sedentary type

jobs.  Ms. Nichols did confirm under cross examination that a sedentary job could
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typically require standing or walking for 2 hours of an 8-hour day and be able to sit for 6

hours of an 8-hour day.  Ms. Nichols also confirmed that the notes reflected that during

the FCE, the claimant had to sit for brief periods of time due to spasms in her back and

then had to stand after being seated for about 20 minutes.  Ms. Nichols also confirmed

that if the claimant missed two or more days of work per month, this could be

problematic for continued employment.

Ms. Nichols testified that the claimant had sent her a log of about 21 contacts for

employment she had made with no offers.  She further stated the claimant had attended

a job fair she recommended and was currently taking a computer class she

recommended and had cooperated with the vocational assessment process.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

In the present case, the claimant received a change of physician to Dr. Thomas
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Hart from Dr. Eric Akin on September 28, 2006.  Dr. Hart treated the claimant and

referred her to Dr. Tim Burson, who performed the fusion surgery of L4-5 and L5-S1. 

Dr. Burson opined in his progress notes that the claimant was doing well following the

surgery.  The claimant testified to having a coughing spell and then began having back

pain again with numbness and tingling in her legs.  Dr. Burson ordered another MRI

and found the instrumentation was still intact and did not find anything further that was

surgical.  Dr. Burson then referred claimant back to Dr. Hart for any suggestions for

pain management.

On March 6, 2008, Dr. Hart then recommended the bilateral L3-4 retrodiscal

transforaminal procedure to help the claimant deal with pain and respondents resisted. 

Paperwork was sent to a review entity in Salt Lake City, Utah for a second opinion

regarding the procedure recommended by Dr. Hart.  The review entity opined that the

procedure recommended by Dr. Hart was not medically appropriate.  This review entity

did not examine or see the claimant personally; it merely reviewed some medical

reports and it was not clearly identified what medical reports were even reviewed.  The

reviewer was not identified by name but just by the distinction of being a board certified

Anesthesiologist and a doctor of Osteopathy.  I give little weight to the opinion of the

reviewing body in Salt Lake City.  I give greater weight to Dr. Thomas Hart’s opinion,

since he is the authorized treating physician assigned by the Arkansas Workers’

Compensation Commission by means of a change of physician order and he has

personally examined the claimant.  Respondents have now denied further treatment by

Dr. Hart but have allowed the claimant to see her family physician for prescription
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medication.  I find that Dr. Hart is still the authorized treating physician and that the

claimant has credibly testified about her pain levels and symptoms of leg weakness and

spasms and has satisfied the requirement for further care and treatment.  Treatment

intended to reduce or enable a claimant to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary medical treatment within the

meaning of Ark. Code Ann. §11-9-508(a).  See, Chronister v. Lavaca Vault, Full

Workers’ Compensation Commission, June 20, 1991 (D704562).  An employer may

also remain liable for medical treatment reasonably necessary to maintain a claimant’s

condition after the healing period ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983).  I find the claimant has proven by a preponderance of the

evidence that the care and treatment of Dr. Thomas Hart is reasonable and necessary

and is related to her compensable injury.  Respondents remain responsible for the

medical associated with this treatment.

The claimant next contends that she is permanently and totally disabled or,

alternatively, entitled to wage loss benefits in excess of the 13% permanent impairment

rating assigned and accepted by respondents.  The claimant’s last job with the

respondent employer was a dispatcher and she previously worked as an EMT and a

paramedic.  After suffering her back injury on July 27, 2004, she has been unable to

satisfy the physical requirements for the EMT and paramedic positions.  After the

claimant’s surgery on September 26, 2007 and her recovery, the dispatcher position

was no longer available to the claimant.  Respondents assigned a vocational

consultant to work with the claimant in securing other employment.
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Arkansas Workers’ Compensation Law provides that when an injured worker’s

disability condition becomes stable and no further treatment will improve that condition,

the disability is deemed permanent.  In order to be entitled to any wage loss disability in

excess of permanent physical impairment, the claimant must first prove by a

preponderance of the evidence that she sustained permanent physical impairment as a

result of the compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W.3d 727 (2000).  If the employee is totally incapacitated from earning a livelihood at

that time, she is entitled to compensation for permanent and total disability.  See, Minor

v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d 504 (1962).

The wage-loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Henson v. General Elec., 99 Ark. App. 257,

257 S.W.3d 908 (2007).  The Commission is charged with the duty of determining

disability based upon a consideration of medical evidence and other matters affecting

wage loss, such as the claimant’s age, education, and work experience.  Id.  Objective

and measurable physical or mental findings, which are necessary to support a

determination of “physical impairment” or anatomical disability, are not necessary to

support a determination of wage-loss disability.  Id.  To be entitled to any wage-loss

disability benefit in excess of permanent-physical impairment, a claimant must first

prove by a preponderance of the evidence that he or she sustained permanent-physical

impairment as a result of a compensable injury.  Id.  Other matters to be considered are

motivation, post-injury income, credibility, demeanor, and a multitude of other factors. 

Id.  The Commission may use its own superior knowledge of industrial demands,
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limitations, and requirements in conjunction with the evidence to determine wage-loss

disability.  Id.  A claimant’s lack of interest in pursuing employment with her employer

and negative attitude in looking for work are impediments to our full assessment of

wage loss.  Logan County v. McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005).

The claimant in the present case is a 50-year old high school graduate with

some vocational school training to be an EMT and some college to become a

paramedic.  The majority of the claimant’s work history has been with the respondent

employer and she made $753 per week at the time of her injury.  The claimant was not

offered employment back with the respondent employer after she recovered from her

back surgery; however, she made application for several jobs and was assigned a

vocational consultant to work with her.  The claimant cooperated with the vocational

consultant by making applications, keeping logs, attended a job fair and started taking

a computer course.  Ms. Nichols, the vocational consultant, testified that the claimant

sent her a log of over 20 contacts made by the claimant for employment.  Ms. Nichols

also testified about the high unemployment rates in the 50-mile radius of the claimant’s

home and how that has been a negative factor for the claimant to be able to find

suitable employment.

After considering all the wage loss factors, I find the claimant has proven by a

preponderance of the evidence that she has a diminished earning capacity and I find

she is entitled to 50% wage loss disability.  I do not find the claimant is permanently

and totally disabled.  The claimant participated in several functional capacity
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evaluations with the most recent one completed on December 17, 2008.  The claimant

presented reliable results in all areas of the testing and she demonstrated the ability to

perform work at the sedentary physical demand level.  The FCE also noted that the

claimant demonstrated she could sit for 20 minutes before needing to stand and could

also stand about 20 minutes before the need to sit.  The claimant also testified that she

takes pain medication on a daily basis and does not perform the regular household

chores of sweeping, mopping, vacuuming, laundry and cooking.  I found the claimant to

be credible in discussing her symptoms associated with her back injury and her efforts

to find other employment.  I found her to be motivated in seeking other employment

opportunities with her numerous job contacts, as well as her trying to improve her job

skills with the ongoing computer class.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical through her authorized treating physician, Dr. Thomas Hart, is reasonable and

necessary and related to the compensable injury.  Respondents remain responsible for

the additional medical.  The claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.  The claimant has proven by a

preponderance of the evidence that she has sustained a diminished earning capacity in

the amount of 50% in wage loss above her 13% impairment rating.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas
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Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


